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Another View on 
Occupational Transmission 


The article “Workers’ Compensation 
Complications With Confidentiality of 
AIDS Records” in the December 1993 
edition may seriously mislead attor- 
neys who do not have independent 
expertise regarding AIDS. Although 
the article correctly notes that AIDS 
cannot be transmitted by food han- 
dling, it persists in using the example 
of an AIDS-suspected food handler as 
the basis for an employer to try to build 
a case against a potential workers’ 
comp claim by the employee. The author 
suggests pressuring the employee to 
be tested, and/or spying on the em- 
ployee at home. Both of these acts are 
ineffective, unethical, and probably ille- 


A negative HIV test does not prove 
that the subject is not HIV-positive. 
Subjecting the employee to such treat- 
ment because he is homosexual is 
illogical. If there is a fear that AIDS 
will be transmitted occupationally, the 
bloodborne pathogen standards under 
the Occupational Safety and Health 
Act require that universal precautions 
be strictly observed. This will prevent 
transmission of the virus. If there is 
no risk of occupational transmission, 
then there is no need to do anything. 

If other employees are afraid of 
working with an employee with AIDS, 
they need to be educated. If customers 
fear eating food handled by employees 
with AIDS, they need to realize they 
have been eating food handled by 
HIV-positive employees for years. 
Employers following the advice in the 
article will find themselves with far 
greater problems than whether they 
can prove a second injury fund claim. 
The only safe course of action is to 
assume that everyone has AIDS, and 
avoid all activity that would allow 
transmission. This is easy to do. A good 
place to start is by putting rubber 
gloves in every first aid kit and in the 
glove compartment of every vehicle. 


DANIEL H. KuNKEL 
Sarasota 


Protecting Consultant’s Documents 

I read with great interest Paul 
Schweip’s article on “Discovery of a 
Nontestifying Environmental Consult- 
ant’s Documents” (December Journal). 
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His suggestions as to maintaining non- 
discoverability apply equally to the 
broader spectrum of protecting docu- 
ments generated by consultants and 
expert witnesses of all types. A consult- 
ant’s initial, preliminary thoughts and 
opinions, particularly in complex, long- 
running disputes, are often somewhat 
at variance with final opinions based 
on later, broader knowledge. 

It may be obvious, but attorneys 
should also discuss with consultants 
the retention of draft reports in com- 
puter files. We were involved as con- 
sultants several years ago with an 
accounting firm on a major powerpiant 
dispute, and unfortunately, the account- 
ing firm’s preliminary drafts had been 
retained and were discovered on com- 
puter files. 


Davip E. WHEELER 
Senior Vice President 
Wagner-Hohns-Inglis, Inc. 


Correction 


While proofreading the final draft of 
the December 1993 Journal’s Real Prop- 
erty, Probate and Trust Law Section 
column by Ross E. Payne, a comma 
was added to the first paragraph. When 
adding the correction, several lines 
were transposed. 

The last sentence of that paragraph 
should have read: “The issue often 
centers around whether the judgment 
debtor holds title under a resulting 
trust, and if so, whether the judgment 
creditor relied on record title being in 
the debtor when initially extending 
credit.” 

The Journal regrets the error. 
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The “Material Girl,’ Mother Teresa 
and Noah, Too 


- am proud to be a lawyer. I am 
proud to be a part of an honor- 
able profession of principled in- 
dividuals dedicated to serving 

the public. 

Throughout America’s history, law- 
yers have contributed in innumerable 
ways to our society’s efforts to achieve 
greatness. From the more famous like 
Thomas Jefferson, Abraham Lincoln, 
Thurgood Marshall, and Janet Reno, 
to the thousands upon thousands of 
less well-known, lawyers have created, 
developed and refined our justice sys- 
tem, the heart of our democracy. Law- 
yers help people avoid and resolve 
conflicts with others. Conflict and the 
potential for conflict have character- 
ized human relations since before the 
dawn of civilization. 

Given lawyers’ many positive contri- 
butions to our society, I am distressed, 
as are many other Florida lawyers, 
with what has come to be institutional- 
ized lawyer bashing. Such bashing is 
pernicious because it demoralizes law- 
yers and disables our efforts to help 
society. 

As responsible lawyers, we need to 
look at the criticism and determine 
what is valid and requires reform on 
our part, and what is invalid and 
requires a better job of explaining 
ourselves. To get a hold of this issue, 
we must do both. Merely buying image 
ads will not solve our problem. Only 
performance will change how people 
think and feel about lawyers. 

Let’s be honest with ourselves. Law- 
yers are like other humans; we have 
our good attributes as well as some 
unfortunate ones. The recent ABA Hart 
poll demonstrates the public’s negative 
perceptions go far beyond mispercep- 
tion. Much dissatisfaction rests on 
strongly rooted experience with the 
system and how lawyers practice. So 


by Patricia A. Seitz 


any credible, effective response to criti- 
cism must start with commitment to 
reform where justified. 


Reform Required 

As a profession, we can and are 
helping to reform the legal system. 
We must constantly find ways to im- 
prove our service delivery and desk- 
side manner. We can also set and 
enforce high standards for ethical prac- 
tice and procedures. Individually, we 
can modify our behavior so that it 
clearly reflects our publicly professed 
purpose, namely, to serve the public 
as honorable members of a principled 
profession. 

Ironically, it is our ethical standards 
that create the biggest divide between 
the public and lawyers. Like other 
professions, we see ourselves as ethical 
people. We have 16 chapters of Rules 
Regulating The Florida Bar—over 100 
pages in the Bar directory. Indisput- 


6 THE FLORIDA BAR JOURNAL/FEBRUARY 1994 


ably, these rules are more exacting 
than any other profession’s. Thus, when 
the Hart poll reports only 22 percent 
of the public say the phrase “honest 
and ethical” describes lawyers and 48 
percent say lawyers lack ethical stan- 
dards to serve the public (on a par with 
auto mechanics), lawyers under- 
standably experience everything from 
the gritted teeth syndrome to rage. 

Obviously, lawyers and the public 
see ethics differently. Many lawyers 
see ethical behavior as compliance with 
the disciplinary rules and the absence 
of disciplinary charges. We all know, 
however, there are behaviors not con- 
sistent with honorable conduct that are 
not specifically prohibited by the rules. 

Members of the public, meanwhile, 
have a much broader view of ethical 
conduct. They see it as morally right 
behavior—not only don’t lie, cheat and 
steal, but also don’t mislead, take un- 
fair advantage, over-charge or fail to 
communicate. Ethical behavior is be- 
havior which fosters a trusting, caring 
relationship. 

Right now, the public sees lawyers 
as asking only if something is legally 
right, rather than morally right; as 
equating propriety with lack of prohibi- 
tion. They see us as arrogant, obsessed 
with winning, without a care about 
how our actions impact on others. They 
see us as professing a commitment to 
serving the public, yet devising loop- 
holes in society’s restraints on harmful 
conduct. They see us obsessed with 
money, making money, and treating 
them and their problems as merely a 
means of making more money. Given 
this perspective, it is understandable 
why the public does not see us as we 
see ourselves: as people of<honor, of 
ethical principles. 

Even surveys of Florida lawyers say 
a substantial number of us agree with 
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these major public criticisms, even if 
only applied to a substantial minority. 
For example, 53 percent say over half 
of our members aren’t straightforward, 
tending to be tricky and sneaky. Some 
61 percent of the Florida lawyers sur- 
veyed said a substantial minority of 
the Bar has little regard for the truth, 
is often willing to distort, manipulate, 
or conceal facts to win. Some 12 per- 
cent say that it is sometimes ethical for 
a lawyer to be untruthful when repre- 
senting a client, while 18 percent say 
in representing a client it is sometimes 
ethical to cause a judge or juror to 
believe something that is not true. 
Finally, 74 percent said a substantial 
minority of our lawyers is too money 
conscious and undermine trust and 
healthy relationships. 

Up to this point, we have allowed 
ourselves to be characterized by the 
worst in our profession. We have also 
allowed ourselves to be characterized 
by our own worst habits. 


Performance and Recognition 

Our task is to do several things. 
First, we need to do a better job of 
getting into the community so that our 
fellow citizens can see we do good 


We have allowed 
ourselves to be 
characterized by the 
worst in our 
profession 


things for the public. Our compre- 
hensive approach to donated legal serv- 
ices and community involvement gives 
us an immediate opportunity to do this. 

Second, we need to re-examine our 
grievance and ethics system to ensure 
all client complaints are considered in 
a timely, effective, and responsive man- 
ner. Furthermore, we need to explain 
the system and its limitations better, 
in plain English. 

Most people do not know that about 
330 nonlawyers are grievance commit- 


The general principles which should 
ever control the lawyer in the practice 
of the legal profession are clearly set 
forth in the following oath of admission 
to the Bar, which the lawyer is sworn 
on admission to obey and for the willful 
violation to which disbarment may be 
had. 


“| do solemnly swear: 


“| will support the Constitution of the 
United States and the Constitution of 
the State of Florida; 


“| will maintain the respect due to 
courts of justice and judicial officers; 


“| will not counsel or maintain any 
suit or proceedings which shall appear 
to me to be unjust, nor any defense 
except such as | believe to be honestly 
debatable under the law of the land; 


oF ADMISSION TO THE FLoRIDA BAR 


“| will employ for the purpose of 
maintaining the causes confided to me 
such means only as are consistent with 
truth and honor, and will never seek to 
mislead the judge or jury by any artifice 
or false statement of fact or law; 


“! will maintain the confidence and 
preserve inviolate the secrets of my 
clients, and will accept no compensa- 
tion in connection with their business 
except from them or with their knowl- 
edge and approval; 


“| will abstain from all offensive per- 
sonality and advance no fact prejudicial 
to the honor or reputation of a party or 
witness, unless required by the justice 
of the cause with which | am charged; 


“| will never reject, from any con- 
sideration personal to myself, the cause 
of the defenseless or oppressed, or 
delay anyone’s cause for lucre or mal- 
ice. So help me God.” 
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tee and fee arbitration panel members. 
They see 7,497 complaints and 440 
disciplinary actions last year and ques- 
tion the effectiveness of the system. 
The major charges last year were: 
neglect—2,147; fee disputes—649; trust 
account violations—516; interfering 
with justice—947; misrepresentation— 
654; personal behavior—622; and in- 
adequate communication—565. 
Granted making a charge does not 
prove it true, but the perception is the 
reality. Hopefully, our new Professional 
Enhancement Program will help. 

Most importantly, we need to 
scrutinize our own conduct. Are we 
content to say there is nothing we can 
do about our behavioral characteris- 
tics? “That’s the way it is, we attract 
obnoxious people?” Or, “this over- 
competitiveness is part of the system” 
and “a lot of people are going to extend 
cases to win, get more fees and that’s 
it.”” Or do we say, “This is not accept- 
able.” We don’t allow any other profes- 
sion to say “that’s the way it is.” 

We must take steps to ensure our 
acts reflect the principles we say rule 
our behavior. In short, if we talk the 
talk, we must walk the walk. Other- 
wise, we will have as much credibility 
as recording and film star Madonna 
would have would she decry her moni- 
ker “The Material Girl” by saying she 
is merely a misunderstood Mother Ter- 
esa. 


Pillars of Character 

To be our best as honorable members 
of a principled profession, we need to 
articulate a vision of how things should 
be. While we may never reach our 
ideal, we will get far closer to it with a 
conscious notion of what it is we're 
trying to be than if we simply resist or 
focus on what we don’t want to be. 

Last summer, Michael Josephson of 
the Josephson Institute of Ethics in 
California gave the Board of Governors 
“Six Pillars of Character” to use as a 
litmus test for our actions. These six 
pillars embody our 16 chapters of rules 
yet are certainly easier to remember 
and use for honorable conduct. They 
are: 

(1) TRUSTWORTHINESS—Do my 
actions promote trust? Are they consis- 
tent? Reliable? Do I keep the promises 
I make? Is my word my bond? Are 
candor and honesty my watchwords? 
Trustworthiness is essential for suc- 
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FLMIC, FLLIC, LRS—Acronyms 
That Mean Service to Florida Lawyers 


uch has been written 

lately in the general 

press and in our Bar 

publications about the 
services our members are rendering 
on behalf of the public. There is an- 
other venue of member service that 
deserves some attention—services ren- 
dered by Bar members on behalf of 
their fellow Florida lawyers. 

Over the next few months I plan to 
discuss in this column the host of 
benefits available to Bar members 
through the work of our Member Bene- 
fits Committee and other groups whose 
efforts lead to services directly aiding 
the practicing lawyer. I'd like to begin 
that discussion by looking at Florida 
Lawyers Legal Insurance Corporation, 
the Bar’s Lawyer Referral Service, and 
Florida Lawyers Mutual Insurance Com- 
pany. 

FLLIC (formerly known as Florida 
Lawyers Prepaid Legal Services Corpo- 
ration) was established by the Bar in 
1978 to make affordable legal services 
available to that large segment of so- 
ciety who too often neglects attending 
to the basic services we all need, or 
who from time to time finds a need for 
specialized services but doesn’t have 
extra money within the household 
budget to hire a lawyer. 

The state’s largest prepaid legal serv- 
ices plan, FLLIC has grown steadily 
over the years. The nonprofit company 
reports a total of more than 60,000 
insureds, who last year submitted just 
over 9,000 claims. That translated into 
about $2.6 million in fees paid to the 
820 Florida lawyers who have signed 
up for the FLLIC panel. 

If you are interested in expanding 
your practice through this service, con- 
tact Maritza Sanchez in the Bar’s 


by John F Harkness, Jr. 


Public Service Programs Department, 
telephone (904) 561-5808. Ms. Sanchez 
will send you a manual that details the 
FLLIC plan and outlines how you can 
participate. 

Another service designed to aid both 
the consumer and the Bar member is 
our Lawyer Referral Service. The LRS 
was established in 1972 to help put 
lawyers and potential clients together 
for an initial consultation at a reduced 
fee (usually $15). It is an understate- 
ment to say this service has been 
well-received by the public—LRS clerks 
at the Bar Center made more than 
54,000 referrals last year to the slighltly 
more than 700 lawyers who have joined 
the panel. 

In an effort to further serve those 
who traditionally have had trouble 
finding an attorney they can afford, the 
LRS created elderly and low-fee panels 
in 1979. Lawyers serving on those 
panels offer free initial consultations 
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and agree to work for reduced hourly 
rates. The Lawyer Referral Service 
Committee also has approved a special 
panel of lawyers willing to serve dis- 
abled clients and clients suffering from 
Acquired Immune Deficiency Syn- 
drome. Lawyers serving on the AIDS 
and disability law panels also offer free 
initial consultations and reduced hourly 
rates. 

The LRS only operates in those areas 
of the state not served by a local bar’s 
referral service. Lawyers joining the 
regular LRS panel pay a $100 annual 
fee and remit 10 percent of LRS- 
generated fees above $40. To receive 
information about joining the LRS, 
contact Karen Kelly at Bar headquar- 
ters, (904) 561-5810, or clip and return 
one of the coupons that regularly runs 
in the Bar News. 

Florida Lawyers Mutual Insurance 
Company is another nonprofit com- 
pany created by and for Florida 
lawyers. 

When then-Bar President Ray Fer- 
rero, Jr., started the drive to capitalize 
FLMIC in 1988 by selling surplus cer- 
tificates to Bar members, he warned 
that it was time for us to insulate 
lawyers from the vagaries of the profes- 
sional liability insurance market. 

With Florida Lawyers Indemnity 
Group and Rumger Insurance recently 
closing their doors, it appears Mr. 
Ferrero was right about the cyclical 
nature of this area of insurance. 

FLMIC has been growing steadily 
since starting operations in 1989. The 
company now has more than 2,200 
insureds and stands ready to offer 
quotes to lawyers in all areas of prac- 
tice. For more information, call 
FLMIC’s Orlando headquarters at (800) 
633-6458. 
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by John A. Grant 


Thou mayst not wander in the labyrinth; 
There Minotaurs and ugly treasons lurk. 


lorida’s presuit require- 
ments for medical malprac- 
tice claims are a labyrinth 
of investigations, deadlines, 
and notices. The structure of the maze 
has been altered a number of times, 
giving the impression that its parts 
may well be unconnected. The pur- 
pose of this article is to provide, like 
Ariadne, a thread to help the adven- 
turer discover a way through the maze 
to the arena of the medical malpractice 
courtroom at its center.! 

The building material of these pre- 
suit requirements is investigation: vir- 
tually every extension of time, piece of 
correspondence, and affirmative step 
is driven by the investigation require- 
ments. These requirements were put 


Florida’s Presuit 
Requirements for 
Medical Malpractice 
Actions 


William Shakespeare, / Henry VI, v. iii 


in place by the legislature in response 
to a perceived medical malpractice li- 
ability insurance crisis: “The high cost 
of medical malpractice claims in the 
state can be substantially alleviated 
by requiring early determination of the 
merit of claims. . . ”2 

These investigation requirements 
have resulted in the addition of eight 
months onto the statute of limitations 
in the area.’ Florida’s statute of limita- 
tions for medical negligence is a short 
one, two years.* By the terms of the 
statute, it runs from the date of the 
incident, or when the incident was 
discovered or should have been discov- 
ered. The Florida Supreme Court has 
held that knowledge of the injury is 
sufficient to trigger the running of the 
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statute,® and then has recently defined 
this knowledge as being “not only knowl- 
edge of the injury but also knowledge 
that there is a reasonable possibility 
that the injury was caused by medical 
malpractice.”® With this relatively short 
statute of limitations in mind, the 
legislature and courts have combined 
to allow the plaintiff to add another 
240 days to the statute, giving more 
time to evaluate and prepare a claim 
before a complaint must actually be 
filed. 


Claimant’s Presuit 
Requirements 

e Investigation—The burden of in- 
vestigation is placed first on the medi- 
cal malpractice claimant, who by the 


F 
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terms of F.S. §766.104(1) cannot file a 
complaint arising out of medical negli- 
gence unless one’s attorney has con- 
ducted a “reasonable investigation” to 
determine that there are grounds for 
a good faith belief that there has been 
negligence. The statute of limitations 
can be extended to facilitate this 
investigation: “{[A]n automatic 90-day 
extension of the statute of limitations 
shall be granted to allow the reason- 
able investigation required by subsec- 
tion (1).”7 

F.S. §766.203(2) requires that, prior 
to taking any other action, the claim- 
ant and his or her attorney conduct 
an investigation into the existence of 
reasonable grounds to believe that neg- 
ligence and resulting injury have oc- 
curred. This investigation is required 
to be supported by a verified written 
medical expert opinion, which “shall 
corroborate reasonable grounds to sup- 
port the claim of medical negligence.”8 

e Notice of Intent—When the claim- 
ant’s investigation is complete and the 
corroborating affidavit is in hand, F.S. 
§766.106(2) then requires the claimant 
to serve all potential defendants with 
a notice of intent to initiate litigation: 
After completion of presuit investigation 
pursuant to s. 766.203 and prior to filing a 
claim for medical malpractice, a claimant 
shall notify each prospective defendant and, 
if any prospective defendant is a health care 
provider licensed under chapter 458, chapter 
459, chapter 460, chapter 461, or chapter 
466, the Department of Professional Regu- 
lation by certified mail, return receipt re- 
quested, of intent to initiate litigation for 
medical malpractice.® 

This notice of intent must be sup- 
ported by a detailed corroborating medi- 
cal affidavit,!° the product of the inves- 
tigation above. As the First District 
Court of Appeal noted in Duffy v. 
Brooker, 614 So. 2d 539 (Fla. lst DCA 
1993), review denied, Physicians Pro- 
tective Trust Fund v. Brooker, 624 So. 
2d 267 (Fla. 1993), “(T]he notice of 
intent to initiate litigation and the 
corroborating medical expert opinion, 
taken together, must sufficiently indi- 
cate the manner in which the defen- 
dant doctor allegedly deviated from the 
standard of care, and must provide 
adequate information for the defen- 
dants to evaluate the merits of the 
claim.”!! As the Duffy decision makes 
clear, form affidavits from claimants 
regarding negligence and injury are 
inadequate. 

Compliance with the notice of intent 
requirements is a condition precedent 


The term 
“investigation” 
includes review by 
an attorney and 
consultation with a 
medical expert 
resulting in a 
written opinion by 
the medical expert 


to filing suit based on medical negli- 
gence.!2 Further, these requirements 
are construed strictly,!* and failure to 
comply with the notice requirements 
within the statute of limitations justi- 
fies dismissal of the complaint with 
prejudice, even if the complaint was 
timely filed.!4 


Defendant’s 
Presuit Requirements 

Upon mailing the notice of intent, 
the defendant or the defendant’s in- 
surer has 90 days to investigate the 
claim and respond to the notice, during 
which the statute of limitations is 
tolled.15 There is a good faith compo- 
nent to this investigation, also de- 
scribed in F.S. §766.106(3)(a). This 
good faith requirement is applicable to 
all actions taken under F.S. §766.106, 
and actions taken without the requi- 
site good faith leave a party open to 
sanctions. 16 

e Review mechanism—The insurer 
is required to have a review mecha- 
nism in place when the notice of intent 
is received in order to ensure prompt 
investigation, review, and evaluation 
of claims during the 90-day period.!7 
The statute requires that the proce- 
dure include one or more of the follow- 
ing: 
4 Internal review by a duly qualified 
claims adjuster; 

2. Creation of a panel comprised of an 
attorney knowledgeable in the prosecution 
or defense of medical malpractice actions, 
a health care provider trained in the same 
or similar medical specialty as the prospec- 
tive defendant, and a duly qualified claims 
adjuster; 

3. A contractual agreement with a state 
or local professional society of health care 


14 THE FLORIDA BAR JOURNAL/FEBRUARY 1994 


providers, which maintains a medical re- 
view committee; 

4. Any other similar procedure which 
fairly and promptly evaluates the pending 
claim.'8 


This review mechanism is only a 
part of the investigation required by 
the other sections of the statute. Re- 
view by this panel entails an evalu- 
ation of the claim by knowledgeable 
people, but it is by no means sufficient 
to satisfy the investigation require- 
ments of this chapter.!9 

e Investigation—During the 90-day 
period, prior to issuing a response to 
the notice of intent, the statute re- 
quires that the defendant or the defen- 
dant’s insurer conduct an “inves- 
tigation” to determine whether there 
are reasonable grounds to believe that 
there was negligence and resulting 
injury.2° The term “investigation” in- 
cludes review by an attorney and con- 
sultation with a medical expert re- 
sulting in a written opinion by the 
medical expert.2! These investigation 
requirements are incumbent on all po- 
tential defendants in receipt of a notice 
of intent, regardless of their ultimate 
response to the claimant.?2 Under F-:S. 
§766.203(3), corroboration of a lack of 
reasonable grounds in the form of a 
written medical opinion shall be pro- 
vided with any response rejecting the 
claim. 

e Corroborating affidavit—Under the 
interpretation in Duffy, the corroborat- 
ing affidavit must be factually specific 
and must outline the factual basis for 
the conclusion that the defendant doc- 
tor did not deviate from the standard 
of care, the defendant doctor was not 
liable for the injury, or that the claim- 
ant suffered no injury. Its factual de- 
tail must rival that of the claimant’s 
affidavit.28 

¢ Compliance—Compliance with 
these investigation requirements is en- 
sured in two places. The first is F.S. 
§766.106(3)(a), which provides that, 
“Unreasonable failure of any party to 
comply with this section justifies dis- 
missal of claims or defenses.”24 This is 
a serious sanction indeed, for it con- 
templates the dismissal of answers and 
defenses filed after litigation has be- 
gun, based on conduct that occurred 
in the presuit period. The other en- 
forcement mechanism is the judicial 
investigation found in F.S. §766.206.25 

e Informal discovery—During the 90- 
day investigation period, there are sev- 


eral informal discovery tools available. 
These include unsworn statements that 
are not discoverable or admissible for 
any other purpose, informal interroga- 
tories, production of documents and 
things, and physical and mental ex- 
aminations of the claimant.26 Though 
the procedures are informal, the sanc- 
tions for refusing to participate in this 
discovery process can be harsh. Failure 
to provide informal discovery is grounds 
for dismissal of claims or defenses 
ultimately asserted.2’ Further, failure 
to participate in informal discovery is 
evidence of failure to comply with good 
faith discovery requirements, which 
waives the requirement of a corrobo- 
rating medical opinion for the opposing 
party.28 Finally, the failure to provide 
medical records within 10 days of their 
request is evidence of failure to comply 
with discovery requirements, which 
also waives the opposing side’s corrobo- 
ration requirement.29 

These informal discovery proceed- 
ings are vital to the potential defen- 
dant’s evaluation of and response to 
the claimant’s charges, and the leg- 
islature and the courts have taken 
them very seriously. In Dressler v. 
Boca Raton Community Hospital, 556 
So. 2d 571 (Fla. 4th DCA 1990), the 
court upheld the dismissal of the plain- 
tiffs’ complaint based on their attor- 
ney’s unreasonable failure to partici- 
pate in presuit discovery.3° 

e Response at the end of the 90-day 
period—At the end of the 90-day pe- 
riod, the insurer has available four 
options: Provide the claimant with a 
response rejecting the claim; make a 
settlement offer; offer an admission of 
liability and arbitration on the issue 
of damages; or make no response at 
al].31 

Each of these four options carries 
with it certain risks, either inherent 
or statutory. They will be discussed in 
turn, following each option through 
ultimate resolution of the claim. 

A rejection of the claim is the most 
common response, but is one that can- 
not be simply made out of hand. In- 
stead, a rejection of the claim must be 
the product of the investigation de- 
scribed above, and is subject to the 
corroboration requirements of F.S. 
§766.203(3). These corroboration re- 
quirements, along with the nature of 
the investigation required to support 
this denial of a claim, are the subject 
of the court’s opinion in Duffy v. 


Brooker.®2 Under Duffy, an investiga- 
tion pursuant to the review procedures 
in F.S. §766.106(3)(a) and a brief medi- 
cal opinion stating that there are no 
grounds to find medical negligence are 
not sufficient, and may subject the 
insurer and the attorneys involved to 
sanctions. 

Once the response denying liability 
is made, the claimant can request that 
the court investigate to determine 
whether the denial rests on a reason- 
able basis.33 This hearing is the key 
enforcement mechanism for the presuit 
investigation requirements, for the 
court is authorized to conduct an evi- 
dentiary hearing** to inquire into the 
good faith grounds for the denial of 
liability and the reasonableness of the 
investigation undertaken. The stakes 
are dangerously high here, for the 
sanctions for the failure to conduct a 
reasonable investigation include both 
the striking of the response denying 
liability, and monetary sanctions in 
the form of the costs and fees incurred 
in the opposing party’s investigation.®> 

The court’s inquiry can be exhaus- 


tive, and under Duffy the lack of a 
detailed medical opinion corroborating 
the lack of grounds for belief that 
medical negligence occurred is prima 
facie evidence that the denial was not 
the product of a reasonable investiga- 
tion.36 

After receiving the response denying 
liability, the claimant has either 60 
days or the remainder of the statute of 
limitations period to file suit.3’ Litiga- 
tion then proceeds as in any other case, 
with the exception of the mandatory 
settlement conference,® and the poten- 
tial for court-ordered, nonbinding arbi- 
tration.39 

The defendant’s second option at the 
end of the 90-day period is to make a 
settlement offer. The statute does little 
to explain this option, and there is no 
caselaw on the subject. However, a few 
general observations are important. 

The first is that a reasonable investi- 
gation, and compliance with the good 
faith requirements, is still mandatory.*® 
The settlement offer must be based on 
a good faith evaluation of the merits 
of the case, and must be the product 
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of investigation and review, or it may 
expose the defendant to the sanctions 
in F.S. §766.106(3)(a).41 Thus, a de 
minimus settlement offer may ulti- 
mately result in the defendant’s an- 
swer being stricken. 

The option of a settlement offer is 
an enticing one to the defendant who 
has not been able to obtain a lengthy 
sworn medical opinion regarding lack 
of negligence, for the corroboration re- 
quirements of F.S. §766.203(3) do not 
apply to settlement offers.42 Addition- 
ally, since the response is not one 
denying liability, it is not subject to the 
investigation by the court in F.S. 
§766.206. However, if the offer is re- 
jected and the matter proceeds to liti- 
gation, the defendant’s attorney must 
have a corroborating medical affidavit 
in hand before denying liability in his 
or her answer to the plaintiffs com- 
plaint.*% 

This option is also subject to the 
statute’s investigation and good faith 
requirements,*4 and does not require 
a corroborating opinion in support. The 
arbitration option*® was preferred by 
the legislature when the potential de- 
fendant was unable to find a corrobo- 
rating medical affidavit. The incentive 
for the defendant to choose this option 
is a cap on damages—$250,000 for 
noneconomic damages, and an abso- 
lute bar for punitives. This option was 
declared unconstitutional soon after its 
inception,*® and was, therefore, rarely 
put into practice. However, the Florida 
Supreme Court has recently upheld the 
constitutionality of the statute,47 mak- 
ing arbitration a realistic option once 
again. 

The binding arbitration option is 
attractive to the defendant with clear 
liability and substantial damages. How- 
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ever, in the case that lacks one or both 
of these elements, arbitration does not 
have much to offer. Most defense coun- 
sel will be wary of arbitration if there 
is any question about liability, or if the 
damages claims lack substantiation. 
Binding arbitration has been reopened 
by the Florida Supreme Court as a 
viable option for the medical malprac- 
tice defendant, but whether it will 
fulfill the expectations of the legisla- 
ture remains uncertain. 

The final option is to allow the 90- 
day period to expire without making 
any response. This option is the default 
provided for in F.S. §766.106(3)(c), 
which states that failure to reply to the 
notice within 90 days shall be deemed 
a final rejection of the claim. 

This option is also attractive to the 
defendant who has not been able to 
obtain a written medical affidavit in 
the 90-day period, for it allows him or 
her to effectively deny the claim and 
move forward with the proceedings 
without being subjected to the corrobo- 
ration requirements of F.S. §766.203(3) 
and the court investigation in FS. 
§766.206.48 

It should be noted that the investiga- 
tion and good faith requirements*? are 
still in effect, whether they result in a 
written response or not. 

Further, there may be serious conse- 
quences down the road if the claimant 
files suit and the defendant denies 
liability in his or her answer. Under 
Damus v. Parvez, 556 So. 2d 1136 (Fla. 
3d DCA 1989), this initial denial of 
liability in the answer is subject to an 
investigation by the court under F.S. 
§766.206, and it is almost certain that 
the good faith basis of the denial of 
liability will be challenged in this man- 
ner. If the court finds that the denial 
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of liability was not made pursuant to 
a reasonable investigation, and more 
importantly if the denial of liability is 
not supported by an extensive corrobo- 
rating medical affidavit, two sanctions 
are required. The first, an economic 
one, comes in the form of liability for 
the claimant’s costs and fees incurred 
in the investigation of the claim. The 
procedural sanction is much more harsh 
in this context, for it involves the 
striking of the response denying liabil- 
ity.50 

Effectively, a defendant’s answer can 
be stricken if it is not the product of a 
reasonable investigation, and is not 
supported by a corroborating medical 
opinion. This leads to the possibility of 
a default judgment, with only the issue 
of damages left to take to a jury.®! 

Choosing this option may not be 
particularly effective as a means to buy 
time to find a corroborating affidavit, 
either. The claimant can file suit the 
day after the expiration of the 90-day 
period, and an answer, with an affida- 
vit in support, will be required in 20 
days. 


Conclusion 

One of the recurring themes in the 
presuit investigation statute is the early 
involvement of attorneys, especially for 
the potential defendant.52 The legisla- 
ture apparently intended that defense 
counsel become involved in the presuit 
process, perhaps so that the investiga- 
tions are performed and evaluations 
made with an eye toward the potential 
litigation. 

Another topic that comes up in al- 
most every section is the corroborating 
written medical opinion. The Duffy 
case has expanded the common percep- 
tion of the purpose and form of the 


So witness savings of up to 30% on Xerox equipment and 
improve your legal document productivity. Just call 
1-800-ASK-XEROX (275-9376), ext. LAW, or your local Xerox 
representative. And check out the evidence yourself. 


16 THE FLORIDA BAR JOURNAL/FEBRUARY 1994 


I'm interested in getting nearly all the property in Florida through ATIDS, 


the largest database of title information in the state. 
Send me more information on how to do it. 


Name/Title 


Firm 


Address 


City State Zip 
Phone ( ) 


Average no. of closings per month (1993) 


Fund Member? Yes (No _ If yes, Member # 


Mail this card or call 1-800-336-3863 


of Information 
Fund 
of Innovation 


| | | | NO POSTAGE 
NECESSARY 


IF MAILED 
IN THE 
UNITED STATES 

BUSINESS REPLY MAIL a 

FIRST-CLASS MAIL PERMIT NO. 4138 ORLANDO, FLORIDA 

POSTAGE WILL BE PAID BY ADDRESSEE Oe 

ATTORNEYS’ TITLE INSURANCE FUND INC 
ATTN: MARKETING SERVICES 


PO BOX 628600 
ORLANDO FL 32862-9986 


: 


offer you 
ly all the property 
_ in Florida. 


It's as good as yours. All you need to receive it is 
ge Attorneys' Title Information Data System (ATIDS). 
With this enormous database, you'll have 
oe immediate, on-line access to highly accurate title 
information from over 30 of the state's busiest 
counties. More than 100 million records, right at 
your fingertips. 

No wonder ATIDS makes your real estate prac- 
tice more efficient. You'll save time and money, 
because you can search title without having to call 
or visit the courthouse. In many counties, you'll be 
able to tap into our Tax Inquiry system for the 
property tax information you need for closings. 
And now you can even use ATIDS to order infor- 
mation on Florida corporations. 

ATIDS also provides recording references for 
plats and declarations of condominium, calculates 
Fund policy rates, and collects and transmits your 
1099S information to the IRS. 

For more information on ATIDS, return the reply 
card or call us at 1-800-336-3863. 

Then you can start putting all that property 
to good use. 


Th of Information 
Fund 
of Innovation 


Attorneys' Title Insurance Fund, Inc. 


P.O. Box 628600 
Orlando, FL 32862-8600 


© 1994 Attorneys’ Title Insurance Fund, Inc. 


ma 


corroborating opinion, perhaps beyond 
the reasonable scope intended by the 
legislature. The Duffy court was cor- 
rect in stating that the notice of intent 
and the corroborating affidavit, taken 
together, must put the potential defen- 
dant on notice of exactly which sort of 
negligence is being charged. Where the 
Duffy decision may have erred is in its 
conclusion that the corroboration re- 
quirements are exactly reciprocal, and 
that the defendant’s corroborating medi- 
cal affidavit must be filled with factual 
detail as well. 

What the court, and perhaps the 
legislature, failed to note is that the 
claimant has had at least two years to 
investigate the claim and prepare affi- 
davits, whereas the defendants have a 
mere 90 days to perform their investi- 
gations. The purpose of the corrobora- 
tion requirements is to provide verifi- 
able evidence that a reasonable inves- 
tigation has preceded the defense.®? A 
burden of greater factual detail may 
be placed on the claimant, for such 
detail is necessary to the defendant’s 
presuit investigation of the claim. How- 
ever, such a burden of corroborating 
detail serves no similar purpose when 


placed on the defendant. There is no 
further presuit investigation that fol- 
lows a defendant’s denial of liability, 
and the matter then proceeds to litiga- 
tion in which the corroborating affida- 
vits have no purpose. A brief affidavit 
is sufficient to ensure compliance with 
the investigation requirements, and 
should be prima facie evidence that a 
reasonable investigation has taken 
place within the 90-day framework 
provided in the statute. 

It is no longer business as usual in 
Florida if, at the end of the presuit 
period, the defendant has not found a 
corroborating affidavit but still wants 
to litigate. The courts have noted that 
the intent of the presuit investigation 
statute is settlement;54 the insurer 
that instead litigates without full com- 
pliance with the presuit requirements 
faces the real risk of severe sanctions. 

The presuit investigation require- 
ments have served their purpose, in 
that a much more thorough investiga- 
tion is now made by both parties before 
medical malpractice litigation is un- 
dertaken. However, the fact that the 
process has become so complicated over 
its several reformulations suggests that 
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the statute needs to be rewritten for 
clarification. Further, with the recent 
developments in the caselaw indicating 
that judicial sanctions will be easier 
to obtain for the claimant, revisions are 
needed to level the playing field for the 
health care provider as well as the 
claimant. The labyrinth of the presuit 
requirements should be rebuilt once 
again, but this time it should be more 
straightforward, and equally arduous 
for the claimant and the potential 
defendant. 


1 Fa. Star. §§766.106(2), (3); §§766.201 - 
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554 So. 2d 1188 (Fla. 2d D.C.A. 1989). 

4 §95.11(4)(b). 

5 Barron v. Shapiro, 565 So. 2d 1319, 
1322 (Fla. 1990); Nardone v. Reynolds, 333 
So. 2d 25 (Fla. 1976). 

6 Tanner v. Hartog, 618 So. 2d 177, 181 
(Fla. 1993). 

7 Fra. Star. §766.104(2). 

8 Fra. Star. §766.203(2). In Williams v. 
Powers, 619 So. 2d 980 (Fla. 5th D.C.A. 
1993), the court found a cursory affidavit 
similar to the one found to be inadequate 
in Duffy v. Brooker, 614 So. 2d 539 (Fla. 1st 
D.C.A. 1993), review denied, Physicians Pro- 
tective Trust Fund v. Brooker, 624 So. 2d 
267 (Fla. 1993), infra notes 10, 21, to be 
“barely adequate” to support the claimants’ 
notice of intent. The investigation and 
corroboration requirements are apparently 
interpreted more strictly for defendants. Cf. 
Duffy. 

® Fra. Sar. §766.106(2). 


10 Fra. Star. §766.203(2). 

ll Duffy, 614 So. 2d at 545. 

12 Ingersoll v. Hoffman, 589 So. 2d 223 
(Fla. 1991); Hospital Corporation of Amer- 
ica v. Lindberg, 571 So. 2d 446 (Fla. 1990). 

13 Stebilla v. Mussallem, 595 So. 2d 136, 
138-39 (Fla. 5th D.C.A. 1992); Levine v. 
Dade County School Board, 442 So. 2d 210, 
212 (Fla. 1983). See, e.g., Patry v. Capps, 
618 So. 2d 261 (Fla. 2d D.C.A. 1993), in 
which written notice delivered by hand was 
held to be not in compliance with the 
statute which requires delivery by certified 
mail, return receipt requested. The court 
held that this failure to comply with the 
notice requirements justified dismissal of 
the complaint. 

14 Williams v. Campagnulo, 588 So. 2d 
982 (Fla. 1991). 

15 Fra. Star. §766.106(3)(a). This 90-day 
investigation period can be extended by 
stipulation of all parties. Fia. Star. 
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“T hereby state the following: 

“1. That I am a medical expert as defined 
by Florida Statute §766.202(5); 

“2. That my medical opinion based upon 
review of the claim made by RONALD 
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Establishing the 
Existence and Value 
Professional 
Marital Asset 


by Elizabeth S. Baker and Shari J. Fein 


usinesses have tangible 
and intangible assets that 
must be taken into account 
to reach an accurate valu- 
ation of the business.! Goodwill is 
usually the largest intangible asset of 
a business. Since goodwill is not docu- 
mented by an inventory or reported on 
a tax form, it might be overlooked in a 
business valuation. Goodwill may exist 
in the professional practice of a doctor, 
lawyer, dentist, accountant, or veteri- 
narian as well as in the service 
company of a housepainter, travel 
agent, plumber, or interior decorator. 
This article explores how to establish 
the existence of goodwill and how to 
value goodwill as a marital asset for 
purposes of determining an equitable 
distribution of marital property upon 
divorce. The method of valuing good- 
will discussed here can be applied in a 
variety of settings other than family 
law cases. 


Goodwill Defined 
Goodwill is the value of a business 
over and above its book value. It is a 


shorthand way of describing the bene- 
fits enjoyed by an ongoing business 
which are not available to a new firm.? 
These benefits include established re- 
lationships with suppliers and 
consumers, established credit, fa- 
miliarity in the community with the 
business name, established relations 
with government agencies, a trained 
staff, and personal relationships. 

It is easier to value goodwill in large 
organizations than in sole proprietor- 
ships. In solo practices there will always 
be a threshold question of whether 
goodwill exists or whether the excess 
income of a sole practitioner reflects 
personal reputation. There is no ques- 
tion that General Motors has goodwill. 
However, if one were purchasing Al- 
bert Einstein, P.A., one would have to 
consider what value, if any, to ascribe 
to the Einstein name if Mr. Einstein 
were not going to practice in the busi- 
ness after the sale. 

If a large law firm is being valued, 
its goodwill is probably less dependent 
than a solo law practice on the pres- 
ence or absence of any one employee— 
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even if that employee is one of the 
lawyers and even if that employee was 
a founder. Similarly, most Chrysler con- 
sumers will not inquire whether Lee 
Iacocca is standing behind a particular 
car. The large organization has estab- 
lished a professional reputation and 
possesses an identifiable client group 
independent from the presence or ab- 
sence of any individual employee. The 
expected income from the large law 
firm can be capitalized and the good- 
will will equal that value which exceeds 
the expected return for a new law firm 
to start up. The value of the goodwill 
is based on the ability to sell the 
practice and to have the past rate of 
gross income continue into the future, 
after the sale. 

When there is a small professional 
corporation or a small service business 
in which the only employee or the only 
income-producing employee is the pro- 
fessional or the service provider, 
goodwill is often the equivalent of repu- 
tation. If the professional must promise 
not to compete, that is one indication 
that the valuation depends upon per- 
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sonal reputation, not goodwill.3 If the 
professional must promise to continue 
working in order for the business to 
have value, personal reputation rather 
than goodwill may be the source of the 
value.* If the practitioner leaves and 
the income continues, goodwill clearly 
exists. 


Thompson v. Thompson 
Since the Florida Supreme Court 
decision in Thompson v. Thompson, 
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576 So. 2d 267 (Fla. 1991), the law in 
Florida is that professional goodwill is 
a marital asset, even if it exists apart 
from personal reputation and if it was 
developed during the marriage. As a 
marital asset, it should be included in 
the marital estate and divided between 
the spouses upon dissolution.5 For a 
distribution to occur, however, good- 
will must be shown to exist separate 
and apart from the continued presence 
or reputation of the spouse in the 
business. 
[Tif goodwill depends on the continued pres- 
ence of a particular individual, such goodwill, 
by definition, is not a marketable asset 
distinct from the individual. Any value 
which attaches to the entity solely as a 
result of personal goodwill represents noth- 
ing more than probable future earning 
capacity, which, although relevant in deter- 
mining alimony, is not a proper considera- 
tion in dividing marital property in a 
dissolution proceeding.® 

The determination of the value of 
goodwill is a question of fact which 
should be made on a case-by-case basis 
with the assistance of expert testi- 
mony. In Thompson, the court directed 
that the fair market value approach 
be the exclusive method of assessing 
professional goodwill.? Thompson in- 
volved the valuation of a solo law 
practice in which the husband special- 
ized in personal injury and medical 
malpractice cases. The tangible assets 
included work in progress, accounts 
receivable, and equipment. The court 
recognized that although there are nu- 
merous methods for valuing goodwill, 
“(t]he clearest method would be the 
fair market value approach, which is 
best described as what would a willing 
buyer pay, and what would a willing 
seller accept, neither acting under du- 
ress for a sale of the business.”® The 
amount by which the value of the 
business exceeds the tangible assets 
represents goodwill. 


Thompson’s Progeny 

In Makowski v. Makowski, 613 So. 
2d 924 (Fla. 3d DCA 1993), the Third 
District relied on Thompson in affirm- 
ing the trial court’s valuation of a land 
surveying business in which the hus- 
band had a 50 percent interest. At 
trial, the wife’s expert and the hus- 
band’s expert used different methods 
of valuation. The wife’s expert used a 
multiplier of 1.5 times gross receipts? 
and the husband’s expert used compa- 
rable sales.1° The wife’s expert 
determined that the husband’s one- 
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half interest in the surveying business 
had a fair market value of $190,0001! 
while the husband’s expert determined 
that the value of a comparable busi- 
ness was $24,198.12 The trial court 
found the value of the business to be 
$120,000 with the husband’s one-half 
interest worth $60,000.15 The trial court 
did not expressly state that goodwill 
was included in its valuation, but the 
valuation of $120,000 exceeded the 
value of fixed assets and was inter- 
preted by the appellate court to be 
attributable to goodwill. 

The trial court did not accept the 
husband’s sale of the business to a 
friend as a dispositive method of valu- 
ation. There was evidence that the 
husband sold a one-half interest in the 
business to a partner for $8,000 on the 
eve of trial. The partner brought in no 
clients and provided no cash, so the 
court did not consider the contract an 
actual sale within the meaning of 
Thompson. 

The Makowski court, relying on 
Thompson, held that the proper in- 
quiry when faced with a business 
valuation issue, is “to determine what 
a willing buyer would pay and a willing 
seller accept, where the selling profes- 
sional will not have a continued 
presence in the business after the 
sale.”14 At trial, evidence was pre- 
sented that the surveying business had 
a significant number of repeat custom- 
ers and that it was likely that subse- 
quent real estate purchasers would 
return to the original surveyor for 
updates rather than incurring the ex- 
tra cost of beginning a survey from 
scratch.!5 The trial court also heard 
evidence that the surveying company 
enjoyed established contracts with mu- 
nicipalities and federal agencies.16 
Based upon such evidence, the trial 
court found goodwill to exist. The ap- 
pellate court held that the testimony 
at trial was sufficient to satisfy the 
Thompson mandate to determine 
whether goodwill exists. The appellate 
court affirmed the trial court’s valu- 
ation of the business because both 
experts, although they differed in ap- 
proach, testified as to the value they 
thought a willing buyer would pay a 
willing seller.17 

In Leganoa v. Leganoa, 604 So. 2d 
534 (Fla. 3d DCA 1992), the Third 
District held that the trial court’s par- 
tial reliance on the American Medical 
Association’s publication, Buying and 


Selling Medical Practices: A Valuation 
Guide, in valuing the husband’s medi- 
cal practice was acceptable and 
consistent with Thompson. Although 
the valuation guide addresses the fair 
market valuation method, among oth- 
ers, it does not advocate fair market 
valuation. The American Medical Asso- 
ciation’s valuation guide sets forth a 
list of factors that influence goodwill 
valuation such as aged accounts receiv- 
ables, practice demographics, and the 
value of a consistent telephone num- 
ber. These factors are allocated a dollar 
value and then added together. 18 

The final judgment rendered in Le- 
ganoa reveals that the Leganoa trial 
court valued goodwill at 15 percent of 
annual gross receipts. The wife’s CPA 
valued the business at $500,000 con- 
sisting of goodwill which was computed 
by multiplying yearly gross receipts of 
$460,000 times 1.0, plus fixed assets 
worth $40,000.19 The husband’s expert 
testified that goodwill did not exist in 
Dr. Leganoa’s practice so he valued the 
business at the value of the fixed 
assets—$40,000.2° The wife presented 
evidence that the sole practitioner hus- 
band had memberships in PPO’s and 
HMO?’s which would provide a steady 
source of customers even if the doctor 
left the practice.2! In addition, the 
doctor had a consistent referral base 
which could be assigned to a purchaser 
of the practice. From the evidence 
presented, the trial judge found that 
goodwill existed and set the value of 
the sole practice at $109,000, of which 
$69,000 represented goodwill. 

Interestingly, prior to Thompson, the 
Third District had held in Moebus v. 
Moebus, 529 So. 2d 1163 (Fla. 3d DCA 
1988), that goodwill could never be 
considered in the valuation of a sole 
professional practice. The court held 
there to be “a disturbing inequity in 
compelling a professional practitioner 
to pay a spouse a share of intangible 
assets at a judicially determined value 
that could not be realized by a sale or 
another method of liquidating value.”22 
The opinion seems to take the position 
that an intangible asset is worthless. 
The Supreme Court reversed Moebus 
in Thompson because of the inequity 
of excluding the significant value of 
an ongoing business from the marital 
estate, especially if experts testify that 
a willing purchaser will pay for good- 
will. 

Even after Thompson, courts are 


confused about valuing goodwill. In 
Steinberg v. Steinberg, 614 So. 2d 1127 
(Fla. 4th DCA 1993), the trial court 
valued the husband’s solo podiatry prac- 
tice at $30,000 with the wife being 
entitled to a one-half share. Thirty 
thousand was equivalent to the taxable 
income times 1.0. Both parties ap- 
pealed. At trial, the wife’s expert had 
valued the practice at $100,000 from 
an analysis of the corporate tax returns 
and bookkeeping records. This valu- 
ation was based on a capitalization of 
earnings formula in which actual re- 
ported income of $30,000 per year was 
added to imputed income of $45,000 
per year and that $75,000 was multi- 
plied by a factor of 1.3. The wife’s 
expert said that he did not add any 
value for goodwill. The Fourth District 
found no competent, substantial evi- 
dence to support the trial court’s 
determination that the practice should 
be valued at $30,000 when the only 
expert to value the practice had set the 
value at $100,000. The capitalization 
of earnings method, used successfully 
in Makowski and Leganoa to determine 
the value of a business including good- 
will, was interpreted by the Fourth 
District to value the practice accu- 
rately, excluding goodwill. Given the 
frequent relocations of the podiatry 
practice outlined in the dissent, it may 
be that the Fourth District intended 
to punish the husband for pursuing a 
frivolous cross appeal or reward the 
wife for her years of unpaid labor in 
the business. The appellate court did 
not acknowledge that the expert’s valu- 
ation must have included goodwill 
because the expert’s value clearly ex- 
ceeded fixed assets or book value.2% 


Applying the Fair 
Market Value Approach 
Determining what a business will 
sell for on the open market is difficult 
since the actual sale of the business is 
not usually an option at the time of 
divorce.24 This is especially true of 
small businesses with only one income- 
producing employee. In such businesses 
there is a threshold requirement to 
separate the reputation of the income 
producer from the goodwill of the busi- 
ness. As recognized by the court in 
Young v. Young, 600 So. 2d 1140, 1142 
n.2 (Fla. 5th DCA 1992), “the attempt 
to determine the goodwill value of the 
business of a sole professional practi- 
tioner, absent consideration of his 
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reputation, presence and tangible as- 
sets, is somewhat akin to a metaphysi- 
cal quest for the sound of one hand 
clapping.” Proving the existence of good- 
will need not be an ivory tower exer- 
cise. Small businesses are bought and 
sold all the time. Businessmen look at 
the same indicia of goodwill that a 
court should examine: repeat business, 
established credit, familiarity of the 
public with the business name, consis- 
tent referrals, the continuity of income 
when the practitioner is absent for 
vacation or illness, and the consistency 
of the income over time. If the open 
market is an efficient evaluator, then 
courts should be able to apply the 
market methodology in the family law 
setting. 

Despite the difficulty which may arise 
in applying the fair market value ap- 
proach in a particular business 
valuation, the Florida Supreme Court, 
subsequent to Thompson, has not re- 
treated from its mandate to use the 
fair market value method. In Ombres 
v. Ombres, 596 So. 2d 956 (Fla. 1991), 
the Florida Supreme Court quashed 
that portion of the trial court’s opinion 
which excluded goodwill from the valu- 
ation of a husband-and-wife ophthal- 
mology practice as contrary to the 
holding in Thompson. The court then 
remanded for recalculation of the equi- 
table distribution because the court 
could not “determine whether the 
method [used by the trial judge] in her 
computation of goodwill comported with 
the fair market value approach re- 
quired by Thompson.”25 


Step 1: Does Goodwill Exist? 
Before goodwill can be valued, it 
must be found to exist. As held by the 
court in Young: 
It is incumbent upon the claiming party to 
produce evidence demonstrating the dis- 
creet existence of that goodwill. Once that 
is done, . . . then the exclusive method of 
measuring the value of that goodwill entails 


a fair market value approach—i.e., what a 
willing buyer would pay, and a willing 
seller would accept, neither acting under 
duress.”6 

Young involved the valuation of a 
solo obstetrics and gynecology practice. 
At trial, neither the wife’s expert nor 
the husband’s expert used the fair 
market value approach in valuing good- 
will. Nevertheless, the trial judge found 
the value of goodwill by splitting the 
difference between the two experts—a 
practice deplored in Spillert v. Spillert, 
564 So. 2d. 1146 (Fla. 1st DCA 1990).?7 
The Fifth District in Young reversed 
the trial court’s valuation finding “a 
complete absence of evidence of the 
existence of goodwill separate from repu- 
tation and tangible assets.”28 Moreover, 
the court held that even if the existence 
of goodwill had been demonstrated, the 
trial court’s determination of the good- 
will value of the business would have 
required reversal because the value of 
goodwill had not been determined by 
using the fair market value method 
mandated in Thompson. “(W]e must 
apply the semantic strictures of 
Thompson to the opinion testimony ad- 
duced at trial in respect to the elusive 
concept of goodwill.”29 Young stated 
that experts are entitled to give their 
opinion as to the existence or nonexist- 
ence of goodwill.3° 

Part of expert witness preparation 
must be an exploration of why the 
expert believes that goodwill exists or 
does not exist. The expert has the right 
to examine the operation of the busi- 
ness, identify factors which indicate 
that goodwill exists, and give an opin- 
ion based on his or her analysis of 
whether goodwill is a factor in the 
value of the business. If goodwill ex- 
ists, the expert then values it.3! 


Step 2: What is 
the Value of Goodwill? 
In presenting evidence on the value 


Those are their lawyers. 
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of a business, lay and expert testimony 
should focus on the fair market value 
approach required by Thompson. Ex- 
perts who have previously participated 
in the valuation of businesses for ac- 
tual purchases or actual sales are 
probably the most credible. Testimony 
as to other methods of valuation may 
bolster your expert’s opinion of fair 
market value by demonstrating that 
the use of other valuation methods 
yields a value similar to fair market 
value. Although the fair market value 
method may seem speculative in a 
particular case, expert testimony can 
meaningfully explain why a willing 
buyer would pay a willing seller for the 
intangible asset of goodwill. 

For example, when market studies 
have shown that patients will return 
to the doctor’s office where their re- 
cords are kept, even if their personal 
doctors leave, the presence of patient 
files can be a factor in determining 
that goodwill exists and setting the 
goodwill value of a medical practice.32 
A new doctor may pay a significant 
sum to obtain the old records. Simi- 
larly, an established law firm with a 
widely advertised phone number which 
is well known in the community can 
have goodwill that is transferrable to 
a new firm that acquires the telephone 
number. The premium paid for the 
acquisition of that telephone number 
is goodwill.33 


Conclusion 

Goodwill can be a very large asset. 
In Makowski, it could have been worth 
$24,000 to $190,000. It was found to 
be worth approximately $100,000. In 
Leganoa it could have been worth zero 
to $460,000. It was found to be worth 
$69,000. The value of the significant 
asset of goodwill can materially alter 
the equitable distribution scheme in 
any given case. The importance of 
proving the existence and value of 
goodwill cannot be overstated. Good- 
will which was developed during the 
marriage should be added to the tangi- 
ble assets which were acquired during 
the marriage in order to value the 
marital estate accurately and to give 
each marital partner an equitable share 
of the assets accumulated during the 
marriage. 0 


1 Swann v. Mitchell, 435 So. 2d 797, 799 
(Fla. 1983) (holding that goodwill should 
be recognized as a business asset in the 


o 


absence of a contract to the contrary and 
goodwill should be taken into consideration 
in any sale or valuation of assets). 

2 Id. “The goodwill of a business may 
be defined as the advantage or benefit the 
business has beyond the mere value of its 
property and capital” 8 Fa. Jur. 2d Busi- 
ness Relationships §493 (1978). Goodwill is 
usually evidenced by general public patron- 
age and is reflected in the increase in profits 
beyond those that may be expected from the 
mere use of capital.” 

Swan involved the valuation of a de- 
ceased partner’s unpaid partnership interest 
in an automobile dealership. The Florida 
Supreme Court held that goodwill should 
be included in valuing the deceased part- 
ner’s share of the business. 

3 Prahinski v. Prahinski, 540 A.2d 833, 
843 (Md. App. 1988) (cited with approval 
in Thompson v. Thompson, 576 So. 2d 267 
(Fla. 1991)). 

4 Compare the situation where a profes- 
sional who owns a business earns $100,000 
a year working 40 hours a week. The 
professional sells the business. As a term 
of the sale, the professional agrees to con- 
tinue working in the business for one hour 
a day at the same salary. Since the profes- 
sional is going to receive excess earnings, 
and any reasonable person would agree to 
perform the work to receive the salary, the 
conclusion to be drawn is that the profes- 
sional is being paid for the goodwill in the 
business. 

5 Thompson, 576 So. 2d at 268. 

“If marriage is viewed as an economic 
partnership, and assets are created or ob- 
tained during the marriage, it is only 
equitable to distribute them fairly. The 
results of paid efforts in the workplace and 
unpaid efforts at home should be pooled 
because both economic and non-economic 
contributions to a marriage have value.” 

Id. 

§ Td. at 270 (citing Taylor v. Taylor, 386 
N.W. 2d 851 (1986), with approval). 

7 Thompson, 576 So. 2d at 270. 

8 Id. 

9 Tr., 9-12-90, p. 76. The wife’s expert 
testified that based on the literature on 
business valuation, 1.5 was an accepted 
multiplier. See SHANNON P. Pratt, VALUING A 
Business: THE ANALYSIS AND APPRAISAL OF 
Companigs (2d ed. 1989). Tr., 
9-12-90, p. 99. The wife’s expert testified 
that 1.5 was not the highest multiplier and 
that multipliers could go as high as 2.0 or 
3.0 depending on the type of business. 
Factors such as the longevity of the busi- 
ness, repeat clientele, and the ability of the 
principals to leave the business help deter- 
mine the appropriate multiplier. Tr., 9-12- 
90, p. 138. 

10 Ty,, 9-12-90, p. 141-150. A similar 
surveying business had sold for $67,000 in 
1981. The comparable sale was not chosen 
by the trial court as the fair market of the 
surveying business in Makowski v. Makow- 
ski, 613 So. 2d 924 (Fla. 3d D.C.A. 1993). 
According to Thompson, actual comparable 
sales are not necessary to determine what 
a willing buyer would pay and a willing 
seller would accept, as long as there is a 
reliable and reasonable basis for the ex- 


pert’s opinion of value. 


11 Makowski, 613 So. 2d at 926, Tr., 
9-12-90, p. 27-28. 

12 Makowski, 613 So. 2d at 926, Tr., 
9-12-90, p. 150. 

13 Makowski, 613 So. 2d at 926. 

14 Td. at 926. 

15 Ty,, 9-12-90, p. 62-63. 

16 Tr., 9-12-90, p. 60-62. 

17 Makowski, 613 So. 2d at 926. 

18 The AMA’s publication lists the follow- 
ing factors: medical specialty, referral 
sources, practice location, practice 
demographics, amount of competition, fi- 
nancial condition of practice, seller’s reputa- 
tion among colleagues, collection ratio, 
practice efficiency, operational considera- 
tions, hours worked, medical records, ease 
of transition (includes employee retention, 
patient introduction, use of seller’s name, 
use of seller’s telephone number, and cove- 
nant not to compete). 

19 Tr., 3-27-91, p. 83, 107-8. The wife’s 
expert determined the value of the business 
by taking a factor of 1.0 and multiplying it 
by gross receipts. She testified that multi- 
pliers ranged generally from 75 percent to 
125 percent. The wife’s expert chose a factor 
in the middle because the husband had 
patients in his specialty, general practice 
patients, a good source of referrals, and 
patients from PPO’s and HMO’s. Id. at 86-7. 

20 Tr., 3-27-91, p. 135, 143, 145. The 
husband’s expert testified that goodwill did 
not exist separately and apart from the 
reputation of Dr. Leganoa and that Dr. 
Leganoa’s practice was a very personal, 
service-nature practice. Id. at 136-139. 

21 Tr., 3-27-91, p. 79, 129. 

22 Moebus v. Moebus, 529 So. 2d 1163, at 
1165 (Fla. 3d D.C.A. 1988) (citing Holbrook 


v. Holbrook, 309 N.W. 2d 343, 354 (Wis. 


App. 1981)). 

23 See also England v. England, 18 Fla. 
L. Weekly D2450 (1st D.C.A. 1993). After 
valuing a jointly held corporation which 
placed nurse anesthetists on a nationwide 
basis at $326,000, the trial court reduced 
the value of the business by 28 percent to 
$234,720 based upon expert testimony that 
a sale of the business would require pay- 
ment of a 28 percent tax. The First District 
reversed holding that in the absence of 
evidence that a sale of the business was 
imminent, or event contemplated, no capital 
gain or loss should be considered in the 
valuation of the business. The appellate 
court would not permit the inclusion of a 
future contingent tax. 

24 Tn valuing businesses for divorce pur- 
poses, the court can force one co-owner out 
of the business and/or require one co-owner 
to buy-out the other’s interest. See Bird v. 
Bird, 385 So. 2d 1090 (Fla. 4th D.C.A. 
1980); Kaylor v. Kaylor, 390 So. 2d 752 (Fla. 
4th D.C.A. 1980); Novak v. Novak, 429 So. 
2d 414 (Fla. 4th D.C.A. 1983). 

25 Ombres v. Ombres, 596 So. 2d at 956 
(emphasis added). 

26 Young v. Young, 600 So. 2d 1140, 1141 
(Fla. 5th D.C.A. 1992). 

27 In Spillert v. Spillert, 564 So. 2d 1147 
(Fla. 1st D.C.A. 1990), the husband’s solo 
medical practice was valued at $560,660 to 
$682,118 by the wife’s expert and at 


$140,690 by the husband’s expert. The trial 
court found the husband’s practice worth 
$350,675 which represented the averaging 
of the differences of the two experts. The 
First District reversed and remanded find- 
ing no substantial competent evidence to 
support the award. Id. at 1147. 

28 Young, 600 So. 2d at 1142. 

29 Td. at 1142-3 n.2. 

30 Td. at 1142. 

31 See contra Steinberg v. Steinberg, 614 
So. 2d 1127 (Fla. 4th D.C.A. 1993) (expert 
did not include goodwili in valuing busi- 
ness). 

32 At common law, goodwill was the like- 
lihood that customers would return to a 
location. Cruttwell v. Lye, 34 Eng. Rep. 129, 
134 (1810). 

33 Business valuations should include the 
goodwill of service businesses as well as 
professional practices. Rodriguez v. 
Rodriguez, 550 So. 2d 16 (Fla. 3d D.C.A. 
1989). 
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The Expansion the 
Common Law Duty 
Disclosure Real 


Transactions: 
It’s Not Just for Sellers Anymore 


he traditional common law 
rule with respect to the 
physical condition of real 
property is caveat emptor.! 
This archaic rule, however, is eroding; 
the tendency of recent cases in a num- 
ber of jurisdictions addressing 
residential real estate transactions, in- 
cluding Florida,? has been to restrict 
the doctrine of caveat emptor. The 
trend in the common law has been to 
require sellers of real estate to disclose 
facts which materially affect the value 
of property.4 
The early cases discussing this “dis- 
closure” requirement dealt with 
physical defects to residential real es- 
tate.5 The rule of required disclosure 
in Florida now appears to affect both 
physical and nonphysical (i.e., stigma- 
tized) aspects of real estate, and is 


by Robert M. Morgan 


applicable to an array of persons, in- 
cluding real estate brokers and 
salespersons, contractors, and closing 
agents.® 


The Evolution of Johnson 

In Florida, the common law duty of 
disclosure in residential real estate 
transactions was first discussed in the 
landmark case of Johnson v. Davis, 480 
So. 2d 625 (Fla. 1985). In Johnson, 
Davis entered into a contract to buy 
the Johnsons’ home. The contract con- 
tained the following provision allowing 
for a roof inspection: “F. Roof Inspec- 
tion: Prior to closing at Buyers’ expense, 
Buyer shall have the right to obtain a 
written report from a licensed roofer 
stating that the roof is in a watertight 
condition. In the event repairs are 
required . . . Seller shall pay for said 


28 THE FLORIDA BAR JOURNAL/FEBRUARY 1994 


repairs... .”7 

The Davises made an initial deposit 
under the contract and prior to their 
making an additional deposit, they 
noticed buckling and peeling plaster 
around the corner of a window frame 
in the family room of the house and 
stains on the ceiling in the family room 
and kitchen. The Johnsons informed 
the Davises that the window had a 
minor problem that was corrected and 
the stains were wallpaper glue as the 
result of ceiling beams being removed. 
Id. After hearing this explanation, the 
Davises made the additional deposit 
required under the contract. After a 
heavy rain, the Davises noticed water 
“gushing” in from around the window 
frame, the ceiling of the family room, 
the light fixtures, the glass doors, and 
the stove in the kitchen. Id. The Dav- 


| 


= 
8 
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ises filed suit against the Johnsons 
alleging breach of contract, fraud, and 
misrepresentation, and they sought re- 
scission of the contract and the return 
of their deposits. The Johnsons coun- 
terclaimed seeking the deposits as 
liquidated damages. Id. 

In Johnson, the Supreme Court held 
that: 
[W]here the seller of a home knows of facts 


materially affecting the value of the prop- 
erty which are not readily observable and 


are not known to the buyer, the seller is 
under a duty to disclose them to the buyer. 
This duty is equally applicable to all forms 
of real property, new and used. 


Id. at 6298 (emphasis added). 

It was in Johnson that the Florida 
Supreme Court recognized for the first 
time a cause of action for fraudulent 
nondisclosure in a real estate transac- 
tion.? The remedy for this action can, 
depending on the facts, be either at law 
or in equity.!° 
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Before liability can be imposed under 
the Johnson rule, the nondisclosed fact 
concerning the real property must be 
“material.” A fact is material when, “if 
the representation had not been made, 
the contract or transaction would not 
have been entered into. Conversely, a 
representation is not material when it 
appears that the contract or transac- 
tion would have been entered into 
notwithstanding it.”!! A fact is material 
if it affects the value of the property.!2 
Examples of facts wherein liability was 
imposed on a vendor for failing to 
disclose them include termite infesta- 
tion and wet rot,!3 a defective 
swimming pool,!* zoning and building 
code violations,!© an impending con- 
demnation action,!® subsoil condi- 
tions,!’ roof leakage,!® and the physical 
location of property.!9 

Under the common law duty of dis- 
closure, the buyer must establish the 
vendor’s knowledge of the material 
defect with substantial, competent evi- 
dence.° In Slitor v. Elias, 544 So. 2d 
255 (Fla. 2d DCA 1989), the purchaser 
of a home sued the seller for damages 
based on the seller’s failure to disclose 
two defects in a swimming pool. One 
defect was a crack between the upper 
and lower rows of tiles which allowed 
water to leak out of the pool; the other 
defect concerned the flaking of paint 
on the underwater surface which 
caused problems in maintaining the 
pool. The buyers contended that the 
sellers knew of the defects, that the 
defects materially affected the value 
of the property, that the defects were 
not readily observable, and that the 
sellers failed to disclose the alleged 
defects. 

The Slitor court ruled that the buy- 
ers failed to present sufficient, direct 
evidence to require the imposition of 
liability on the sellers: 

Johnson does not convert a seller of a house 
into a guarantor of the condition of the 
house. . . . [T]lo prove a cause of action 
under Johnson, a buyer of a house must 
prove the seller’s knowledge of a defect 
which materially affected the value of the 
house. While knowledge in this regard can 
be proven by circumstantial evidence, it 


must nevertheless be proven by competent, 
sufficient evidence. . . . 


Id. at 258-259 (citations omitted). 
Moreover, to impose liability against 
a vendor under Johnson, there must 
be privity between the vendor and 
vendee. In Kovach v. McLellan, 564 So. 
2d 274 (Fla. 5th DCA 1990), Kovach 


purchased a home from the Aldermans 
(the McLellan’s daughter and son-in- 
law). When Kovach purchased the 
home, the McLellans provided financ- 
ing and received a note secured by a 
mortgage on the home. The McLellans 
initiated the suit by filing a foreclosure 
action against Kovach; Kovach stopped 
making payments under the note when 
she discovered latent defects in the 
home which made it uninhabitable. 
Kovach filed a counterclaim against 
the McLellans seeking damages for 
fraud and to set aside the mortgage. 

The facts of the Kovach case are 
unique because the McLellans had origi- 
nally constructed the subject home and 
then sold it to the Aldermans; the 
Aldermans then scld the home to 
Kovach. Accordingly, the relationship 
between Kovach and the McLellans 
was one of borrower/lender; not buyer/ 
seller. Even though the McLellans had 
constructed the home and there was 
evidence to suggest their construction 
and subsequent repairs to the home 
caused the alleged latent defects, the 
court refused to find the McLellans 
liable to Kovach. The Fifth District 
stated that “[blecause of the absence 
of privity between [Kovach and McLel- 
lan] as buyer and seller, the rule of law 
pronounced in [Johnson] does not ap- 
ply.” Id. at 277.21 

A vendor of real property cannot be 
absolved of liability under Johnson for 
failing to disclose a material defect by 
inserting in a real estate contract an 
“as is” disclaimer or other such excul- 
patory language.?? There is no “as is” 
disclaimer or other exception to the 
duty imposed on a seller under Johnson. 


Stigmatized Property 

The vast majority of cases addressing 
liability under the Johnson doctrine 
involve physical defects to property.2% 
There is, however, some caselaw from 
other jurisdictions that addresses “non- 
physical” defects or “stigmatized 
property.” 

Stigmatized property has been de- 
fined as “property psychologically 
impacted by an event which occurred 
or was suspected to have occurred on 
the property, such event being one that 
has no physical impact of any kind.”24 
The key issue in any “stigmatized prop- 
erty” case is whether the “nonphysical/ 
emotional” type of defect alleged is 
“material” so as to require disclosure 
to a purchaser.?5 


In Reed v. King, 145 Cal. App. 3d 
261, 193 Cal. Rptr. 130 (1983), a pur- 
chaser sued his vendor and the vendor’s 
broker for rescission and damages for 
their failure to disclose that a multiple 
murder occurred in the subject home 
10 years prior to its purchase. The 
court stated: 


Whether [the purchaser] will be able to 
prove her allegation that the decade-old 
murder has a significant effect on market 
value we cannot determine. If she is able to 
do so by competent evidence, she is entitled 
to a favorable ruling on the issues of materi- 
ality and duty to disclose. 


Id. at 133 (emphasis added). 

More recently, in Stambovsky v. 
Ackly, 169 A.D.2d 254, 572 N.Y.S.2d 
672 (1991), a purchaser of a home 
brought an action for rescission and 
damages against the vendor and the 
vendor’s broker based on the failure to 
disclose to the purchaser that the sub- 
ject home was haunted. Although the 
New York court refused to impose li- 
ability on the broker for nondisclosure, 
the court did allow the purchaser to 
proceed against the vendor.?6 

States, including Florida, are enact- 


ing legislation to provide guidance on 
the issue of what kinds of nonphysical 
or emotional defects are material. Ex- 
amples of facts deemed nonmaterial 
by such legislation are when the prop- 
erty is the site of a homicide, suicide 
or other felony, or is or was owned or 
occupied by an individual with AIDS, 
with HIV or perceived to be HIV- 
infected.?? 


Disclosure in 
Commercial Transactions 

In Florida, caveat emptor is the rule 
in both the leasing and selling of com- 
mercial real property.28 In Futura 
Realty v. Lone Star Building Centers 
(Eastern), Inc., 578 So. 2d 363 (Fla. 3d 
DCA 1991), rev. denied, 591 So. 2d 181 
(Fla. 1991), the owner of a commercial 
parcel claimed that the property’s prior 
owner committed fraud by failing to 
disclose certain pollution problems. The 
owner relied on Johnson for the pro- 
position that its predecessor in title 
was liable for fraudulent concealment 
since the defendant knew of the alleged 
pollution prior to the conveyance of the 
property. The Third District panel re- 
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fused to extend the rationale of Johnson 
to the sale of commercial real estate 
after analyzing the Supreme Court’s 
holding in Johnson: 

[Nowhere does the court conclude that the 
duty of disclosure is present in the sale of 
commercial property. Further, the cases 
relied on in Johnson are not commercial 
land cases. Nowhere does Johnson address 
or change the long line of case law establish- 
ing caveat emptor as the rule in the sale of 
commercial property. Johnson simply does 
not impose a duty of disclosure in a commer- 
cial setting.?° 

However, it appears that there may 

be a trend to limit the doctrine in the 
commercial real estate context. In Has- 
kell Co. v. Lane Co., Ltd., 612 So. 2d 
669 (Fla. 1st DCA 1993), the First 
District questioned the soundness of 
not applying Johnson to commercial 
property. In Haskell, while the defen- 
dant argued that the doctrine of caveat 
emptor precluded liability against it, 
plaintiffs argued that the doctrine did 
not apply and that §353 of the Restate- 
ment (Second) of Torts (1965) was 
controlling.°° After a thorough discus- 
sion of the history of the doctrine of 
caveat emptor, the appellate court 
stated: 
{I]t is clear that the doctrine of caveat 
emptor no longer has any application to 
leases of residential real property or to sales 
of new or used residences. However, it 
would appear that the doctrine still applies 
to leases of commercial property. Similarly, 
it would appear that the doctrine continues 
to apply to sales of commercial real prop- 
erty. 

In this case, commercial real property is 
involved. Moreover, it does not appear that 
any of the appellants were in privity with 
[the Defendant]. Given the status of the 
doctrine of caveat emptor as it relates to 
commercial real property transactions, it 
would appear that appellants are precluded 
from seeking recovery from [the Defendant] 
for their damages. 

Id. at 674 (citations omitted).31 

The court went on to hold that §353 
of the Restatement (Second) of Torts 
(1965) was inapplicable since it is an 
exception to the doctrine of caveat 
emptor and since that section of the 
restatement has not yet been adopted 
in Florida.32 The court continued by 
stating: “[Wle believe that the time has 
come for a critical evaluation of the 
merit of continued adherence to the 
doctrine of caveat emptor. . . .” Id. at 
675. After discussing reasons why the 
doctrine of caveat emptor should no 
longer apply to the sale or lease of 
commercial real property, the First 
District certified the following question 


to the Florida Supreme Court as one 
of great public importance: “Should the 
common law doctrine of caveat emptor 
continue to apply to commercial real 
property transactions; and, if not, with 
what legal principles should it be re- 
placed?” 

Many of the policy considerations 

used to justify a duty to disclose in 
residential cases apply with equal force 
to commercial cases. 
[Clourts should not assume that there is a 
relevant distinction between purchasers who 
invest in commercial property and “simple, 
gullible folks unable to protect themselves.” 
People who buy [or lease] real property for 
business purposes vary widely in their expe- 
rience, knowledge, sophistication, bargaining 
power, wealth and access to outside advis- 
ers and experts.°8 


Not only does a public policy argu- 
ment exist to require full disclosure in 
all real estate transactions, but there 
appears to be a trend developing to 
require the disclosure of latent defects 
in commercial real estate transac- 
tions.34 


Broker’s Duty of Disclosure 

Some courts have imposed a duty of 
disclosure on real estate brokers. Al- 
though recognizing there is no fiduciary 
duty owed by a broker to a nonclient 
purchaser, these courts have suggested 
liability can be assessed under the 
doctrine of fraudulent concealment or 
“negative” fraud.35 

The leading case in Florida permit- 
ting a cause of action against real 
estate brokers under the Johnson the- 
ory of fraudulent concealment is Rayner 
v. Wise Realty Co. of Tallahassee, 504 
So. 2d 1361 (Fla. lst DCA 1987). In 
Rayner, Wise Realty (the “listing 
agent”) obtained a real estate listing 
from the sellers of residential property. 
Plaintiff submitted a contract to pur- 
chase the property through his brokers, 
the Lassetters, d/b/a Tallahassee Re- 
alty Company (the “nonlisting agents”). 
The contract contained a termite in- 
spection provision. Prior to closing, 
Walters, a broker with the listing agent, 
obtained a termite inspection report 
which stated that even though no ac- 
tive termite infestation was observed, 
there was wet rot, visible termite dam- 
age and evidence of termite infestation. 
When the sellers were confronted with 
this report, they allegedly asserted to 
Walters they would not put any more 
money into the property since it was 
an “as is” sale. The sellers requested 
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Walters obtain a second opinion from 
Noegel, another termite inspector who 
had given the sellers a “termite clear- 
ance letter” when they purchased the 
property. Walters obtained the re- 
quested second opinion which stated, 
“no evidence of termite or other wood- 
destroying insect infestation [existed] 
on the subject property.” Jd. at 1363. 

The report prepared by Noegel (which 
was not in compliance with Florida 
law) was delivered to plaintiff at clos- 
ing. After taking possession of the 
property, plaintiff discovered extensive 
and serious termite damage and sued 
Noegel, the listing agent, Walters, the 
nonlisting agent, and the Lassetters. 
As to the brokers and brokerage com- 
panies, plaintiff alleged fraudulent and 
negligent nondisclosure, but the lower 
court dismissed plaintiff's complaint 
with prejudice. 

On appeal, the First District re- 
versed under the theory of Johnson; 
and, after thoroughly analyzing the 
Rayner contract and its “as is” clause, 
the court found that the “as is” provi- 
sion in the real estate contract did not 
act as a bar to plaintiffs claim of 
fraudulent nondisclosure. The Ray- 
ner case is important not only because 
it extends the duty of disclosure enun- 
ciated in Johnson to a listing real 
estate broker, but also because it ap- 
pears to extend a similar duty to the 
nonlisting broker in a residential real 
estate transaction. 

In another case, Revitz v. Terrell, 572 
So. 2d 996 (Fla. 3d DCA 1990), the 
plaintiff purchased a house in the Flor- 
ida Keys. The original owner, who built 
the house, fraudulently obtained a build- 
ing permit for the house by stating the 
ground floor was to be used for only 
parking and storage. In violation of his 
building permit, the owner/builder con- 
structed a finished bedroom, fireplace 
and bathroom on the ground floor. The 
original owner had also falsified his 
application for flood insurance, which 
he obtained at a premium of only $350 
per year. The defendant purchased the 
house from the original owner, as- 
sumed the existing policy of flood 
insurance, and continued the fraud by 
notifying the insurance agent that the 
ground floor was only used for storage 
and parking. 

The defendants listed their home for 
sale with a broker, who lived only a few 
houses away from the subject property. 
The broker testified at trial that she 


knew the subject property was in a 
flood zone. When plaintiff was first 
shown the house, he inquired of the 
broker why all the other houses on the 
street were built on stilts. The broker 
advised that the subject home was 
built prior to any regulations 
concerning height and that flood insur- 
ance was only $350 per year. The 
broker never advised plaintiff that the 
home was in a special flood hazard 
area or that the first floor violated local 
building ordinances. 

After purchasing the home, plaintiff 
was advised by his neighbors that the 
elevation of the home might be im- 
proper. After being advised by his 
insurance agent that his annual flood 
insurance premium would increase to 
$36,000, plaintiff sued the sellers and 
the real estate broker. In Revitz, the 
court stated, “[a]lssuming that the 
seller’s agent knew, or reasonably 
should have known, that the $350 per 
annum flood insurance premium was 
based on a habitable elevation level of 
at least eleven feet, there was a duty 
to disclose that fact to the [Plaintiff].”37 


Closing Agents’ 
Duty to Disclose 

A person acting as a closing agent 
in a residential real estate transaction 
may have a duty to disclose defects 
involving the subject property if an 
agency relationship can be established. 
Illustrative of this principle is Daniel 
v. Coastal Bonded Title Co., 539 So. 
2d 567 (Fla. 5th DCA 1989), wherein 
the plaintiff purchased a piece of resi- 
dential real estate. Coastal Bonded 
Title Company (the “title company”) 
acted as closing agent for both plaintiff 
and the title company underwriting 
the issuance of title insurance in the 
transaction. At closing, the title com- 
pany delivered to plaintiff an owner’s 


duty and negligent breach of fiduciary duty 
counts of the complaint] state a cause of 
action for failure to disclose prior to closing 
the existence of the easements and en- 
croachments allegedly then known to [the 
Title Company].*8 


Contractors/Developers 

The common law rule of disclosure 
enunciated in Johnson has also been 
extended to contractors and developers 
of residential real estate. In U.S. Home 
v. Metro Property & Liability, 516 So. 
2d 3 (Fla. 2d DCA 1987), plaintiffs 
contracted with U.S. Home for the 
construction of a single family resi- 
dence. Upon completion of the home, 
but prior to closing, cracks developed 
in the structure of the home and were 
repaired by U.S. Home without any 
notice to the purchaser. On the day 
prior to closing, plaintiff and an agent 
of U.S. Home observed depressions 
forming in the yard. The U.S. Home 
agent dismissed the depressions as 
being insignificant. Subsequent to clos- 
ing the transaction, a substantial crack 
developed in the rear of the residence 
and the pool shattered. U.S. Home 
advised plaintiff that the problem was 
due to a sinkhole and instructed plain- 


tiff to cease using a well installed on 
the property. Although the pool was 
initially repaired, it cracked again and 
plaintiff sued U.S. Home and the well 
drilling company for damages based 
on breach of warranty, negligence and 
fraud. 


In finding liability was properly as- 
sessed against U.S. Home, the Second 
District stated: 


It is now settled in Florida that where the 
seller of a home knows of facts which 
materially affect the value of the property, 
the seller is under a duty to disclose them 
to the buyer. U.S. Home asserts that it did 
not develop the lot and had no knowledge 
as to the condition of the subsoil. However, 
what may be a latent defect to the average 
person may become a patent defect in the 
eyes of a person possessing superior knowl- 
edge. The record of this case reflects facts 
and circumstances from which a trier of fact 
would conclude that a developer possessing 
the knowledge and experience of U.S. Home 
knew that one or more material defects 
existed in this home prior to closing and 
that such defects were concealed from the 
buyer by nondisclosure.*? 


Conclusion 

As the Florida Supreme Court stated 
in Johnson, “the law appears to be 
working toward the ultimate conclu- 
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sion that full disclosure of all material 
facts must be made whenever elemen- 
tary fair conduct demands it.”4° The 
rule of caveat emptor has essentially 
eroded in Florida in the sale of residen- 
tial real estate and it may soon face the 
same fate with regard to commercial 
real estate. Buyers of real estate and 
their counsel should not look to the 
rule established in Johnson as a sub- 
stitute to the performance of adequate 
due diligence in the purchase or leas- 
ing of any real property. Johnson and 
its progeny, however, do provide a 
remedy to purchasers and lessees of 
residential real estate against unscru- 
pulous sellers, brokers, developers, 
closing agents, and contractors who 
fail to disclose latent material facts or 
defects.0 


177 Am. Jur. 2d Vender and Purchaser 
§329 (1975). 

? The erosion of the rule of caveat emptor 
may soon apply to the sale of commercial 
property. See Haskell Co. v. Lane Co., Ltd., 
612 So. 2d. 669 (Fla. Ist D.C.A. 1993), 
which has certified to the Florida Supreme 
Court the issue of whether the common law 
doctrine of caveat emptor continues to apply 
to the sale of commercial real property. 

3 E.g., Johnson v. Davis, 480 So.2d 625, 
628 (Fla. 1985); see Gary K. Joyner, AMERI- 
CAN Bar Association Lawyers Division, REAL 
Property CoMMITTEEE Report TO THE House 
or De.LecatTes (December 16, 1991) (hereaf- 
ter Report). 

4 See Johnson, 480 So. 2d 625, 628. 

5 E.g, Johnson, 480 So. 2d 625, 628 (leak- 
ing roof); Thacker v. Tyree, 297 S.E. 2d 885 
(W.Va. 1982) (cracked walls and foundation 
problems); Maguire v. Masino, 325 So. 2d 
844 (La. Ct. App. 1975) (termite infesta- 
tion). 

§ This article does not discuss the statu- 
tory requirements regarding the duty of 
disclosure. E.g., Fia. Star. Ann. §689.26 
(West 1992) (residential homeowners’ asso- 
ciation membership and assessment 
disclosure requirement); Fia. Star. ANN. 
§718.503(2) (West 1992) (nondeveloper dis- 
closure in condominium sales); Fia. Star. 
Ann. §161.57 (West 1987) (coastal construc- 
tion setback line disclosure). 

Although no reported cases in Florida 
were found regarding Johnson’s applicabil- 
ity to “stigmatized” property, there are 
reported decisions in other jurisdictions 
which can be referred to by analogy by 
Florida courts when this issue arises (see 
discussion on stigmatized property, infra). 
The Florida Legislature has, at least, impli- 
edly recognized Johnson’s applicability to 
“stigmatized” property situations by its pas- 
sage of Fra. Star. Ann. §689.025 (West 
1988), which expressly provides the fact a 
person has AIDS or is HIV-infected is not a 
material fact which must be disclosed. 

; 7 Johnson, 480 So. 2d at 626. The roof 
inspection provision in the Johnson case is 
similar to that found in Paragraph N of the 


FAR/BAR-2 Revised 1/91 Contract for Sale 
and Purchase (the “FAR/BAR Contract”). 

8 The duty of seller disclosure laid out in 
Johnson is now incorporated into the FAR/ 
BAR Contract under Paragraph W. 

It is interesting to note the Supreme 
Court chose to require seller disclosure in 
a case where the buyer and seller had 
contractually agreed to allow the buyer to 
conduct an inspection of the roof; in the 
event the buyer chose to pursue this inspec- 
tion and discovered the roof was not 
“watertight,” the seller was obligated to 
conduct repairs. In Johnson, the Supreme 
Court gave relief to a buyer who chose not 
to pursue his own due diligence, even after 
the buyer noticed some potential problem 
with roof leakage, notwithstanding the 
seller’s assertions to the contrary. 

®This cause of action has also been 
asserted as one for fraud (e.g., Jack Bakery 
Services, Inc. v. Western Treats Meat Mar- 
ket, Inc., 547 So. 2d 250 (Fla. 4th D.C.A. 
1989), rev. denied, 557 So. 2d 35 (Fla. 
1990)), fraudulent and negligent misrepre- 
sentation (e.g., S.H. Investment and 
Development Corp. v. Kincaid, 495 So. 2d 
768 (Fla. 5th D.C.A. 1986), rev. denied, 504 
So. 2d 767 (Fla. 1987)); and fraudulent 
concealment (e.g., Young v. Johnson, 538 
So. 2d 1387 (Fla. 2d D.C.A. 1989)). 

10 F.g., U.S. Homes v. Metro. Property & 
Liability, 516 So. 2d 3 (Fla. 2d D.C.A. 1987) 
(purchasers sued developer/contractor for 
money damages because of cracks in pool 
and home); Fry v. J.E. Jones Const. Co., 567 
So. 2d 901 (Fla. 5th D.C.A. 1990) (purchas- 
ers sued for rescission based on vendor’s 
misrepresentation regarding location of lot). 

11 Morris v. Ingraffia, 154 Fla. 432, 437, 
18 So. 2d 1, 3 (1944); Lynch v. Cullen, 521 
So. 2d 209, 210 (Fla. 3d D.C.A. 1988) 
(Pearson, D., dissenting). 

12 Johnson, 480 So. 2d at 629; Lynch, 521 
So. 2d at 210. See also Revitz v. Terrell, 572 
So. 2d 996, 998 (Fla. 3d D.C.A. 1990) (any 
fact which substantially affects the value 
of property is material). 

13 Rayner v. Wise Realty Co. of Tallahas- 
see, 504 So. 2d 1361 (Fla. 1st D.C.A. 1987). 

14 Joseph v. Norman LaPorte Realty, Inc., 
508 So. 2d 496 (Fla. 3d D.C.A. 1987). 

15 London v. Brown, 537 So. 2d 612 (Fla. 
4th D.C.A. 1988), rev. denied, 545 So. 2d 
1366 (Fla. 1989); Revitz v. Terrell, 572 So. 
2d 996 (Fla. 3d D.C.A. 1990). 

16 Jack Bakery Services, Inc. v. Western 
Treats Meat Market, Inc., 547 So. 2d 250 
(Fla. 4th D.C.A. 1989), rev. denied, 557 So. 
2d 35 (Fla. 1990). 

17 U.S. Home v. Metro. Property & Liabil- 
ity, 516 So. 2d 3 (Fla. 2d D.C.A. 1987). 

18 Johnson, 480 So. 2d 625; Assad uv. 
Mendell, 550 So. 2d 52 (Fla. 3d D.C.A. 
1989). 

19 Fry v. J.E. Jones Const. Co., 567 So. 
2d 901 (Fla. 5th D.C.A. 1990) (misrepresen- 
tation as to a residential lot being a 
“lakefront” lot). See Johnson, 480 So. 2d at 
629, for additional examples of defects which 
are deemed “material.” 

20 See Slitor v. Elias, 544 So. 2d 255 (Fla. 
2d D.C.A. 1989). 

21 The Fifth District stated that Johnson 
did not involve lender liability for failure 
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to disclose, and it was unwilling to expand 
Johnson to a borrower/lender relationship 
in the absence of any fiduciary, special, or 
longstanding relationship between Kovach 
and the McLellans. The dissent in Kovach 
found the facts sufficient to “shock the 
conscience” and stated that under the unique 
circumstances of the case, Kovach should 
have been allowed the opportunity to pro- 
ceed against the McLellans. Accord Wallis 
v. South Florida Savings Bank, 574 So. 2d 
1108 (Fla. 2d D.C.A. 1990). 

22 Levy v. Creative Const. Services, 566 
So. 2d 347 (Fla. 4th D.C.A. 1990). Accord 
Rayner v. Wise Realty Co. of Tallahassee, 
504 So. 2d 1861, 1364 (Fla. 1st D.C.A. 
1987). A possible argument for allowing 
such a disclaimer to be valid may be found 
by analogy to the disclaimer of the implied 
common law warranty of habitability fol- 
lowing construction of a new home, 
particularly when the FAR/BAR Contract 
is used, since the Johnson rule of disclosure 
is therein provided as an express warranty 
(see Paragraph X of the Standards for Real 
Estate Transactions in the FAR/BAR Con- 
tract). See also Morgan, The Implied Real 
Estate Common Law Warranties in Residen- 
tial Transactions, Action Line, Real 
Property, Probate & Trust Section, The 
Florida Bar (Nov./Dec. 1990). 

23 See supra notes 13 through 19. 

24 NaTIONAL ASSOCIATION OF REALTORS, STUDY 
Guwe: SticMatizep Property at 2 (1990). 

25 See Report at 2. 

26 See also Pacella, Ghost Stories Haunt 
Realtors; Who You Gonna Call? Lawyers, 
Watt St. J., October 31, 1991, at 1; Report 
at 2. 

27 See Fia. Star. ANN. §689.25 (West 1988) 
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(Florida’s statute is limited to AIDS and 
HIV-infected issues and does not go as far 
as other states’ statutes). See, e.g., CaL. 
Crvit Cope §1710.2 (West Supp. 1991); 1991 
Colo. Sess. Laws ch. 269, at 1619 (to be 
codified at Coto. Rev. Star. §38-35.5-101); 
Conn. GEN. Stat. §§20-329, et seg. (1991); 
D.C. Cope Ann. §45-1936(f)(1) (Michie Supp. 
1991). See also Report at 3. 

28 Veterans Gas Co. v. Gibbs, 538 So. 2d 
1325 (Fla 1st D.C.A. 1989) (upholds the 
doctrine of caveat emptor in commercial 
leasing transactions); Futura Realty v. Lone 
Star Building Centers (Eastern), Inc., 578 
So. 2d 363 (Fla. 3d D.C.A. 1991), rev. 
denied, 591 So. 2d 181 (Fla. 1991) (upholds 
the doctrine of caveat emptor in the sale of 
commercial real estate). 

29 Td. at 364-365 (citations omitted). 

30 RESTATEMENT (SECOND) OF TorTs §353 
(1965), “Undisclosed Dangerous Conditions 
Known to Vendor,” states: 

“(1) A vendor of land who conceals or fails 
to disclose to his vendee any condition, 
whether natural or artificial, which involves 
unreasonable risk to persons on the land, 
is subject to liability to the vendee and 
others upon the land with the consent of the 
vendee or his subvendee for physical harm 
[definition omitted] caused by the condition 
after the vendee has taken possession, if 

“(a) the vendee does not know or have 
reason to know of the condition or the risk 
involved, and 

“(b) the vendor knows or has reason to 
know of the condition, and realizes or should 
realize the risk involved, and has reason to 
believe that the vendee will not discover the 


condition or realize the risk. 

“(2) If the vendor actively conceals the 
condition, the liability stated in Subsection 
(1) continues until the vendee discovers it 
and has reasonable opportunity to take 
effective precautions against it. Otherwise 
the liability continues only until the vendee 
has had reasonable opportunity to discover 
the condition and to take such precautions.” 

31 Accord Mostoufi v. Presto Food Stores, 
Inc., 18 Fla. L. Weekly D1018 (April 16, 
1993). 

32 Haskell Co. v. Lane Co., Ltd., 612 So. 
2d 669, at 675 (Fla. 1st D.C.A. 1993). 

33 Td. at 675 (quoting Frona M. Powell & 
Jane P. Mallor, The Case for an Implied 
Warranty of Quality in Sales of Commercial 
Real Estate, 68 Wasn. U. L.Q. 305, 333 
(1990)). 

34 See, e.g., Moradzadeh v. Antonio, 7 Cal. 
Rptr. 2d 475 (1992); 22 Rea Estate Law 
Report 6 (Feb. 1993) (extended duty of 
disclosure to landlords of commercial real 
estate); Jack Bakery Services, Inc. v. West- 
ern Treats Meat Market, Inc., 547 So. 2d 250 
(Fla. 4th D.C.A. 1989), rev. denied, 557 So. 
2d 35 (Fla. 1990) (commercial landlord had 
duty to disclose condemnation of leasehold 
estate to tenant). 

35 Rohan, Goldstein and Babos, Real Es- 
tate Brokerage Law and Practice, vol. 10, 
§3.07[3] (1992); Annotation, Real Estate 
Broker’s Liabtiity to Purchasers for Misrep- 
resentation or Nondisclosure of Physical 
Defects in Property Sold, 46 A.L.R. 4th 546 
(1986). See Easton v. Strassburger, 152 Cal. 
App. 3d 90, 199 Cal. Rptr. 383 (1984), 
finding a broker liable to a purchaser of 
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residential property; the court noted that 
the Code of Ethics of the National Associa- 
tion of Realtors provides that a broker must 
avoid concealment and has an affirmative 
obligation to discover adverse factors that 
a reasonably competent and diligent inves- 
tigation would disclose. Rohan supra, at 
§3.07[3]. See also Report. 

36 Rayner, 504 So. 2d at 1365; See supra 
note 22, which states there is no “as is” 
exception to the duty of disclosure imposed 
by Johnson. 

37 Revitz, 572 So. 2d at 998. In footnote 
five on p. 998 of the opinion, the court 
expressly stated that “(t]he rule on fraudu- 
lent nondisclosure as stated in Johnson 
applies to real estate brokers.” Id. (citations 
omitted). 

38 Daniel v. Coastal Bonded Title Co., 539 
So. 2d 567, at 568-569 (Fla. 5th D.C.A. 
1989). Accord Sudberry v. Lowke, 403 So. 
2d 1117 (Fla. 5th D.C.A. 1981). See also 
Kovach v. McLellan, 564 So. 2d 274, 280 
(Sharp, J., dissenting), where the rule of 
Johnson appears to be asserted as the basis 
for the ruling in Daniel. See Assad v. Man- 
dell, 511 So. 2d 682 (Fla. 3d D.C.A. 1987), 
where lender’s counsel was found to have 
no duty to disclose the existence of a leaking 
roof to the borrower. 

39 Td. at 4 (citations omitted). See Henson 
v. James M. Barker Co., Inc., 555 So. 2d 901 
(Fla. lst D.C.A. 1990), rev. denied, 564 So. 
2d 487 (Fla. 1990), where the First District 
held that a contractor has a duty to disclose 
latent defects to the developer of a residen- 
tial condominium project. 

40 Johnson, 480 So. 2d at 628. 


[FILING & SEARCH 


SERVICES 


¢ Telefax & Verbal Reports 


¢ No Subscription Fee 

¢ Immediate Service 

“Fax-A-Copy” Services 
¢ Detailed Reports 

¢ Nationwide Service 

UCC Filing & Search Services, Inc. 
526 East Park Avenue, Suite 200 
Tallahassee, Florida 32301-2551 


(800) 822-5436 (904) 681-6528 
Fax order line (800) 424-7979 


THE FLORIDA BAR JOURNAL/FEBRUARY 1994 35 


3 
gia! 


D’Oench Spells Doom 
Litigation 
Federal Banking Agencies 


he bailout of failed banks 
and savings and loans has 
cost over $150 billion over 
the past several years.! 
That figure would be higher if it were 
not for the extraordinary litigation 
powers and defenses possessed by the 
Federal Deposit Insurance Corporation 
(FDIC) and Resolution Trust Corpora- 
tion (RTC), which make it easier for 
these agencies to liquidate the assets 
of failed banking institutions. Perhaps 
the FDIC’s and RTC’s greatest litiga- 
tion defense is the doctrine which ema- 
nated from the U.S. Supreme Court’s 
decision in D’Oench, Duhme & Co. v. 
FDIC, 315 U.S. 447, 62 S. Ct. 676, 86 
L. Ed. 2d 956 (1942), along with its 
statutory counterparts, 12 U.S.C. 
§§1821(d)(9)(A) and 1823(e). 

In D’Oench, the FDIC sought to 
enforce notes. The maker argued that 
it was not liable because the receipt for 
the notes contained the statement, 
“This note is given with the under- 
standing it will not be called for pay- 
ment. All interest payments to be re- 
paid.” This side agreement did not ap- 
pear in the bank’s records. The U.S. 
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Supreme Court held that the maker 
could not use this defense because of a 
public policy to protect the FDIC 
against misrepresentations as to the 
assets and liabilities of the banks which 
the FDIC insures or to which it makes 
loans.? Such misrepresentations could 
interfere with officials’ efforts to deter- 
mine whether the bank was solvent.? 
Whether the parties to the transaction 
in fact deceived the FDIC, or even 
intended to do so, was irrelevant.4 In 
recent years, as discussed below, the 
doctrine has expanded dramatically. 

In 1950, Congress enacted 12 U.S.C. 
§1823(e), which is similar to the 
D’Oench doctrine and sets out require- 
ments which an agreement must meet 
to be enforceable against the FDIC or 
RTC:5 


No agreement which tends to diminish or 
defeat the interest of the Corporation in any 
asset acquired by it under this section or 
section 1821 of this title, either as security 
for a loan or by purchase or as receiver for 
any insured depository institution, shall be 
valid against the Corporation unless such 
agreement 

(1) is in writing, 

(2) was executed by the depository institu- 
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tion and any person claiming an adverse 
interest thereunder, including the obligor, 
contemporaneously with the acquisition of 
the asset by the depository institution, 

(3) was approved by the board of directors 
of the depository institution or its loan 
committee, which approval shall be re- 
flected in the minutes of said board or 
committee, and 

(4) has been continuously, from the time of 
its execution, an official record of the deposi- 
tory institution. 


One seeking to prove an agreement 
against the FDIC or RTC must meet 
all four requirements of the statute.® 

The term “agreement” in §1823(e) 
includes not only the typical contract 
between two parties, but also a 
unilateral representation by one party 
to another. In Langley v. FDIC, 484 
U.S. 86, 108 S. Ct. 396, 98 L. Ed. 2d 
340 (1987), a bank sued borrowers on 
a note and guaranties they executed 
for the purchase of land. The borrowers 
argued that the bank had procured the 
note and guaranties by overstating the 
amount of land and minerals on the 
land, and stating that there were no 
outstanding mineral leases on the prop- 
erty when there were. These alleged 
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representations did not appear in the 
loan documents, in the bank’s records, 
or in the minutes of the bank’s board 
of directors or loan committee. The 
FDIC subsequently became receiver 
for the bank. In 1987, the U.S. Su- 
preme Court unanimously held that 
the borrowers could not assert their 
defense of fraudulent inducement 
against the FDIC. The borrowers were 
essentially asserting that a condition 
to performance of their obligation to 
repay the loan was the truthfulness of 
the bank’s representations. The Court 
held that the “agreement” which must 
be recorded under §1823(e) includes 
not only “express promises” to perform 
acts but also the “conditions upon 
performance” of those acts. Since the 
alleged representations were not re- 
corded according to the requirements 
of §1823(e), the borrowers could not 
assert the representations as a defense 
to payment.” 

Further, 12 U.S.C. §1821(d)(9)(A), 
enacted in 1989, provides that “any 
agreement which does not meet the 
requirements set forth in §1823(e) shall 
not form the basis of, or substantially 
compromise, a claim against the re- 
ceiver or the Corporation.” Courts have 
not fully explored the scope of 
§1821(d)(9)(A). In barring affirmative 
claims against the FDIC and RTC, 
courts have generally emphasized 
§1823(e) and D’Oench, sometimes men- 
tioning §1821(d)(9)(A) in support but 
not usually discussing it at length.® 

The D’Oench doctrine and its statu- 
tory counterparts serve three principal 
policies. One is to enable bank examin- 
ers to rely on a bank’s records: 


One purpose of §1823(e) is to allow federal 
and state bank examiners to rely on a 
bank’s records in evaluating the worth of 
the bank’s assets. Such evaluations are 
necessary when a bank is examined for 
fiscal soundness by federal or state banking 
authorities, and when the FDIC is deciding 
whether to liquidate a failed bank, or to 
provide financing for purchase of its assets 
(and assumption of its liabilities) by an- 
other bank .... Neither the FDIC nor 
state banking authorities would be able to 
make reliable evaluations if bank records 
contained seemingly unqualified notes that 
are in fact subject to undisclosed condi- 
tions.® 


A second policy furthered by the 
D’Oench doctrine and §§1821(d)(9)(A) 
and 1823(e) is protecting the taxpayers 
who fund the FDIC and RTC from 
paying for these unrecorded agree- 


ments.!° A third policy served is impos- 
ing the cost of unrecorded agreements 
upon those who could have ensured 
that their entire agreement was prop- 
erly recorded: 


Although this result may seem unfair to 
Baumann, he had the opportunity to in- 
clude the entire agreement in writing. By 
not doing so, he “lent himself to a scheme 
or arrangement whereby the banking author- 
ity . . . was or was likely to be misled.” 
D’Oench, 315 U.S. at 461, 62 S.Ct. at 681. 
That Baumann may have had no intention 
of misleading regulators is of no moment. 
As between private parties and federal 
deposit insurance agencies, both Congress 
and the Supreme Court have placed the 
burden on private parties to document fully 
the contours of their obligations from the 
inception of the transaction.!! 


Barred Claims and Defenses 

The essence of the D’Oench doctrine, 
and §§1821(d)(9A) and 1823(e), is 
that the FDIC and RTC are bound only 
by the failed bank’s express written 
agreements executed at the same time 
as the loan instruments. Claims for 
breaches of terms found on the face of 
the written instruments are not bar- 
red.!2 However, the obligation must 
be expressly and explicitly stated rather 
than implied, and courts will not cob- 
ble together several documents to cre- 
ate the inference of an agreement.!% 
Even the implied contractual duty of 
good faith and fair dealing is barred.!4 

The doctrine and statutes apply not 
only to agreements or representations 
of the failed bank, but also to those of 
the failed bank’s subsidiaries.45 Even 
agreements to which neither the bank 
nor its subsidiary is a party are barred, 
such as agreements between debtors 
and third parties.16 The D’Oench doc- 
trine, 12 U.S.C. §1821(d)(9)(A), and 12 
U.S.C. §1823(e) apply not only to the 
FDIC and RTC, but also to their as- 
signees.!7 

D’Oench and its statutory counter- 
parts often seem harsh in their appli- 
cation, but a court has no discretion to 
balance the equities in deciding 
whether to apply them.!® D’Oench and 
§§1821(d)(9)A) and 1823(e) bar the 
equitable remedies of constructive 
trust,!9 equitable subordination,?° re- 
scission,2! and quantum meruit.22 Equi- 
table defenses are also barred, such as 
unclean unjust enrichment,24 
estoppel,?5 and waiver.26 

Persons may not assert that the 
bank’s course of conduct has modified 
a written agreement, or has created 
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an agreement.27 The doctrine and stat- 
utes can also bar the assertion of a 
release”® or accord and satisfaction?9 
of one’s obligations to the failed bank. 

D’Oench and §§1821(d)(9)A) and 
1823(e) apply not only to contract 
claims, but also to torts.°° For instance, 
courts have barred claims for breach 
of fiduciary duty,®! fraud,°? failure to 
disclose material facts,33 conversion,*4 
and negligence and negligent misrep- 
resentation.°5 

D’Oench and §§1821(d)(9)(A) and 
1823(e) are most often utilized in ac- 
tions relating to loans. For instance, 
they have been applied to bar the 
assertion of alteration of loan instru- 
ments,*6 failure to fund,37 lack or fail- 
ure of consideration,®® agreements with 
or representations to guarantors,39 
usury,*° and that loans violated stat- 
utes regulating trade practices or truth 
in lending.*! Courts have also applied 
the doctrine and statutes outside the 
loan context, for instance, to claims by 
bank depositors, and by a bank director 
for fees allegedly owed for services.*2 

Significantly, the FDIC or RTC may 
raise the D’Oench doctrine and its 
statutory counterparts for the first 
time on appeal, when the FDIC or RTC 
becomes conservator or receiver of a 
bank after a judgment has been en- 
tered against the bank. Courts reason 
that they should not apply the general 
rule that one must raise an issue in the 
trial court to preserve it for appeal, 
because the FDIC and RTC had no 
opportunity to raise the doctrine and 
statutes in the trial court.4% 


Litigants’ Attempt 
to Avoid Doom 

Many arguments are repeatedly 
made and lost against the application 
of the D’Oench doctrine and 
§§1821(d)(9)(A) and 1823(e). For in- 
stance, many litigants argue that the 
doctrine and statutes are unconstitu- 
tional. Courts have uniformly rejected 
the argument that the doctrine and 
statutes are either a “taking” or a 
deprivation of due process.45 

Many parties assert fraud in the 
factum, which the U.S. Supreme Court 
has stated §1823(e) does not bar,46 as 
opposed to fraud in the inducement, 
which is barred. It is unusual for courts 
to find fraud in the factum, which 
occurs when a party does not know the 
essential nature of the document it 
signs, for instance that the document 


is a promissory note, and the bank 
prevents the party from learning the 
document’s true nature.47 

Other litigants assert that the 
D’Oench doctrine does not bar their 
claims because the claims do not in- 
volve an “asset” such as a loan or other 
contract of the bank. The D’Oench 
doctrine applies even when no specific 
asset of the bank is involved, but 
instead a liability is involved that 
would deplete the general assets of the 
bank.48 

In establishing D’Oench and the statu- 
tory defenses, the FDIC or RTC often 
file affidavits stating that no docu- 
ments exist in the bank’s records which 
meet the requirements of D’Oench and 
§§1821(d)(9)(A) and 1823(e). Some liti- 
gants object to such affidavits, arguing 
that those making the affidavits have 
no personal knowledge of the transac- 
tions at issue. In fact, affidavits by 
FDIC or RTC personnel who have 
personal knowledge of the business 
records of the failed bank or of the 
FDIC or RTC suffice.49 Some litigants 
even argue that the affidavits are 
untrue, asserting that it is inconceiv- 


able that the records they seek would 
not be in the failed bank’s files. Courts 
presume, however, that agency affida- 
vits are made in good faith, and specu- 
lative claims about the existence of 
certain documents cannot overcome 
this presumption.5° 

Another common argument against 
application of the D’Oench doctrine 
and §§1821(d)(9)(A) and 1823(e) is that 
they apply only to oral, and not writ- 
ten, agreements or representations. In 
fact, countless cases apply the doctrine 
and statutes to bar the assertion of 
written documents.5! 

Notwithstanding the extensive de- 
velopment of the D’Oench doctrine and 
§§1821(d)(9)(A) and 1823(e), some 
claims can survive. Examples are for- 
gery,°2 negligent handling or disposi- 
tion of collateral,5? and claims based 
upon conduct of the FDIC or RTC after 
taking over the failed bank.54 


Florida Courts Interpret 
D’Oench and its Counterparts 
Florida state courts are often more 
hesitant than federal courts to apply 
D’Oench and §§1821(d)(9)A) and 
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1823(e). Granted, many Florida courts 
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oral contract®> and promissory estop- 
pel.56 The First District Court of Ap- 
peal has applied the doctrine to bar 
claims and defenses of estoppel, waiver, 
fraudulent misrepresentation, failure 
of consideration, and rescission.5’ The 
Fourth District Court of Appeal has 
barred a satisfaction of a mortgage 
which was not sufficiently recorded in 
the failed bank’s records, as well as the 
defense of lack of consideration.58 

The Third District Court of Appeal, 
however, in FDIC v. Brodie, 602 So. 
2d 1358 (Fla. 3d DCA 1992), took a 
restrictive view of D’Oench. In Brodie, 
the FDIC sued an attorney on a note. 
The attorney counterclaimed for fees 
for services he had rendered to the 
bank. The Third District held that the 
D’Oench doctrine did not bar the attor- 
ney’s claims because “FDIC should 
have foreseen that a bank would re- 
ceive a variety of necessary services for 
which it would owe compensation.”59 
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In so holding, the Third District ig- 
nored the U.S. Supreme Court’s ex- 
plicit holding that knowledge by the 
FDIC of the claim or defense is irrele- 
vant to application of the doctrine.® 
Likewise in Lassiter v. RTC, 610 So. 
2d 531 (Fla. 5th DCA 1992), the Fifth 
District Court of Appeal refused to 
apply the doctrine to bar claims of 
fraud, failure of consideration, and 
setoff based on a loan approval letter 
and closing instructions to the bank’s 
title company. The Fifth District held 
that the D’Oench doctrine did not apply 
because “the documents on record at 
least arguably show obligations by the 
bank and the Lassiters.”61 Whether the 
documents on record “arguably” show 
the bank’s obligation is not the stan- 


dard applied by other courts, which is 
whether the documents clearly and 
explicitly show the bank’s obligation.®2 

The Fifth District also held that the 
§1823(e) requirement that a document 
be executed “contemporaneously with 
the acquisition of the asset by the 
depository institution” did not bar the 
assertion of the loan approval letter. 
The letter bore a date 11 days before 
the loan instruments, and the Fifth 
District stated: “In the cases where the 
courts have found that the agreement 
failed to meet the contemporaneous 
requirement, the amount of time be- 
tween the execution of the agreement 
and the acquisition of the assets by the 
bank was much greater.”6? The Fifth 
District then cited several cases in 
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which the gap was months or years, 
apparently not being presented with 
cases holding that the “contemporane- 
ous” requirement was not met where 
the gap was only 14 days® or 18 
days.® 

In Llope v. FSLIC, 558 So. 2d 435 
(Fla. 4th DCA 1990), rev. dismissed, 
564 So. 2d 1085 (Fla. 1990), the Fourth 
District Court of Appeal also applied 
the D’Oench doctrine contrary to estab- 
lished authority. In Llope, the failed 
bank, in a foreclosure action against 
the borrower, agreed to release a guar- 
antor from his guarantee of a loan. 
Neither the bank nor the guarantor 
ever executed the release. The FSLIC 
subsequently became receiver of the 
bank and sued the guarantor for the 
deficiency, and the trial court held that 
the D’Oench doctrine barred the guar- 
antor’s defense of estoppel based on the 
release. 

The Fourth District Court of Appeal 
incorrectly held that there was a genu- 
ine issue of material fact whether the 
guarantor could avoid the D’Oench 
doctrine as an “innocent” party.® The 
Ninth Circuit Court of Appeals held in 
1974 that one who is “wholly innocent” 
of wrongdoing is not subject to the 
D’Oench doctrine.6? But many courts 
hold that this “innocence” exception to 
the D’Oench doctrine no longer exists, 
because the U.S. Supreme Court held 
in 1987 that an innocent recipient of 
the failed bank’s misrepresen- 
tations could not assert those 
misrepresentations.68 Those courts 
which still accept an “innocence” ex- 
ception to the D’Oench doctrine nearly 
distinguish it out of existence; they 
hold that one who neglects to record 
the failed bank’s representations ac- 
cording to the requirements of §1823(e) 
is not “innocent” but is guilty of negli- 
gence.®9 The guarantor in Llope, like- 
wise, was not an “innocent” party, 
because he failed to ensure that his 
release was executed and met the other 
requirements of the D’Oench doctrine. 


Conclusion 

In deciding whether to apply the 
D’Oench doctrine, courts miss the mark 
when they consider whether a claim is 
a tort claim or a contract claim, or 
whether the claim involves an “asset” 
of the failed bank. A claim or defense 
should be barred whenever it depends 
upon an agreement or representation 
outside of the bank’s official records. 


3 


Agreements and representations are 
capable of easy recordation, unlike 
certain tortious conduct such as an 
automobile accident involving the failed 
bank. Persons dealing with a bank are 
in a position to protect themselves by 
seeing that the bank’s agreements and 
representations are properly recorded 
and approved.?° 

The proper scope of the D’Oench 
doctrine and §§1821(d)(9)A) and 
1823(e) will undoubtedly continue to 
be a matter of much debate. The doc- 
trine’s enforcement, however, should 
not depend on the happenstance of 
whether one is in federal or state 
court. 0 
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BUSINESS LAW. 


Asset Protection in the 
Partnership Context: 
What’s All the Hoopla? 


ractitioners have been 

bombarded in recent years 

with literature and semi- 

nars extolling the benefits 
of transferring property to a partner- 
ship for asset protection. This article 
analyzes whether, under Florida law, 
property transferred to a partnership 
is actually protected from the claims 
of creditors of a general or limited 
partner. It also offers language to be 
incorporated into a partnership agree- 
ment in order to minimize the disrup- 
tion to the partnership and the non- 
debtor partners that may be caused 
by a debtor partner’s judgment credi- 
tor. In addition, this article examines 
the various arguments which a part- 
ner’s creditor may use to levy against 
property owned by a partnership and 
whether a creditor should obtain a 
charging order or an assignment of the 
debtor partner’s interest in a partner- 
ship. Finally, this article explores the 
future status of transfers to partner- 
ships to facilitate asset protection in 
light of the Revised Uniform Partner- 
ship Act which is being drafted for 
adoption in Florida by a drafting com- 
mittee of the Business and Tax sec- 
tions of The Florida Bar. 


Interest in a 
General Partnership 

e Property Rights of a General Part- 
ner. In order to analyze the rights of a 
creditor against a debtor partner’s in- 
terest, we must first analyze the rights 
of the debtor partner in the partner- 
ship. The property rights of a partner 
in a general partnership consist of: 1) 
the partner’s right of co-ownership with 
the other partners in specific partner- 
ship property as tenants in the part- 
nership; 2) the partner’s interest in the 
partnership; and 3) the partner’s right 
to participate in the management of 


Florida law under 
RUPA prohibits a 
judgment creditor 
from executing 
against or attaching 
partnership 
property in order to 
satisfy a partner’s 
debt 


by Thomas O. Wells 


the partnership.! A general partner’s 
right in specific partnership property 
is not subject to attachment or execu- 
tion, except on a claim against the 
general partnership,? and may not be 
assigned unless all of the partners 
assign their right in the same prop- 
erty.? A partner may not assign his or 
her right to participate in the manage- 
ment of the general partnership absent 
an agreement among the other part- 
ners.* The only property right a debtor 
partner may assign without approval 
of the other partners or which may be 
obtained involuntarily by a judgment 
creditor of the debtor partner is that 
partner’s interest in the general part- 
nership, consisting of that partner’s 
share of the profits and surplus of the 
partnership.5 

e Charging Order. A judgment credi- 
tor has several rights against a debtor 
partner’s interest in the partnership. 


One of those rights is that a judgment 
creditor may obtain a “charging or- 
der;”6 a mechanism by which the court 
“charges” the interest of the debtor 
partner with payment of the unsatis- 
fied amount of the judgment together 
with interest. In furtherance of a 
charging order, the court may appoint 
a receiver to receive the debtor part- 
ner’s share of profits from the partner- 
ship and any other amounts due or to 
become due to the debtor partner from 
the partnership.”? The purpose of the 
charging order is to prevent disruption 
of the partnership business and the 
consequent injustice to the other part- 
ners which could otherwise arise from 
the immediate levy and sale of the 
debtor partner’s interest in a partner- 
ship.’ This concern for the disruption 
to the partnership’s business and the 
resulting injustice to the nondebtor 
partners is also the rationale for pro- 
hibiting the creditor of a debtor partner 
from levying on partnership assets.? 

The effectiveness of a charging order 
is limited, however, because the part- 
ners have the right to establish by 
agreement the time and amounts of 
distributions made by the partnership 
to each partner.!° Thus, if the partner- 
ship agreement designates that distri- 
butions will only be made at such times 
and in such amounts as the partners 
may unanimously determine in their 
sole discretion, the partners can limit 
distributions made to the creditor. 
There is no statutory or common law 
right in Florida which allows a creditor 
with a charging order to force the 
partnership to distribute funds to the 
creditor. 

In order to minimize the disruption 
to the partnership and the nondebtor 
partners that may be caused by a 
debtor partner’s judgment creditor ob- 
taining a charging order, the following 


THE FLORIDA BAR JOURNAL/FEBRUARY 1994 43 


SCS is a trademark of Lawyers Cooperative Publishing. 


4 


‘Trying to crack a case 
in Florida without 
Lawyers Cooperative Publishing 
makes about as much sense. 


Only Lawyers Cooperative Publishing gives you the 
tools you need for faster, more thorough legal research. 


Next to LCP, other Florida legal resources just aren’t what they’re 
cracked up to be. Only LCP provides a complete and integrated 
system of skillfully cross-referenced resources that gives you more thor- 
ough answers, in less time. Our Florida Jur, with it’s renowned A to Z 
analysis of the law, is a case in point. 

On top of that, we can now serve you Florida cases, statutes, rules 
and administrative codes, as well as such key national and federal 
resources as ALR® and USCS™, on LawDesk”, our innovative CD- 
ROM format. And because they’re all integrated, you can start your 
research anywhere you choose, and find references to further coverage 
of your issue in other resources in our comprehensive system. 

Any wonder the competition is a little steamed? To break through 


a case in Florida, only 


Lawyers Cooperative 
Publishing has the 
right tools. To get 
your hands on them, 
call us today, at 
1-800-762-5272. 


Lawyers Coope rative Publishing 


More Power “a Your Florida Practice. 


ay 
2 
: 
sa 
Be 
“ 
; 


provision should be considered for in- 
corporation into the partnership agree- 
ment: 

Distributions of Net Cash. Distributions of 
net cash shall be made from time to time 
as the partners may unanimously deter- 
mine in their sole discretion. For purposes 
of this paragraph, net cash shall mean the 
gross cash which the partnership has on- 
hand, less amounts used to pay or establish 
reserves for all partnership expenses, debt 
payments (principal and interest), capital 
improvements, capital replacements and con- 
tingencies, all as determined by a majority 
of the partners in their sole discretion. 

e Foreclosure and Sale of Partnership 
Interest. The second right of a judg- 
ment creditor against a debtor part- 
ner’s interest in a partnership is to 
petition the court for foreclosure and 
sale of such interest.!! The problem for 
the judgment creditor in seeking relief 
under this remedy is that the assignee 
of the debtor partner’s interest in the 
partnership is only entitled to receive 
the profits that the debtor partner 
would otherwise receive under the part- 
nership agreement.!2 The assignee is 
not entitled: a) to interfere in the 
management or administration of the 
partnership’s business or affairs; b) to 
require any information or account of 
the partnership’s transactions; or c) to 
inspect the partnership’s books during 
the continuance of the partnership. In 
addition, under Revenue Ruling 77- 
137, 1977-1 C.B. 178, the assignee 
must include the allocated share of 
partnership income in the assignee’s 
gross income even though the partner- 
ship may not distribute any cash to the 
assignee. The only right the assignee 
may have to receive a distribution from 
the partnership is upon application to 
the court for dissolution of the partner- 
ship after the termination of the part- 
nership’s specified term or particular 
undertaking, or at any time sooner if 
the partnership is a partnership at 
will.!3 These limited rights of the as- 
signee greatly reduce the marketabil- 
ity of the debtor partner’s interest and 
the foreclosure or sale proceeds to be 
recovered by the judgment creditor 
from this process. 

Another problem with this remedy 
for the judgment creditor is that the 
nondebtor partners may redeem or pur- 
chase the debtor partner’s interest in 
the partnership prior to the foreclosure 
or sale of such interest in order to avoid 
disruption to the partnership’s busi- 
ness. If your client desires to limit the 
disruption to the partnership that may 


Unless otherwise 
permitted, an 
assignee is not 

entitled to become a 
partner in the 
limited partnership 
or exercise any 
rights or powers of 

a partner in the 

partnership 


result from the foreclosure and sale of 
a debtor partner’s interest in the part- 
nership and to benefit the nondebtor 
partners to the detriment of the judg- 
ment creditor and the debtor partner, 
the following provision should be con- 
sidered for incorporation into the part- 
nership agreement: 


Redemption of Partner’s Interest in the Part- 
nership. No partner may sell, assign, trans- 
fer, or otherwise dispose of or mortgage, 
hypothecate or otherwise encumber or per- 
mit or suffer an encumbrance, by operation 
of law or otherwise, of all or any part of the 
partner’s interest in the partnership, or 
income therefrom or rights attributable 
thereto (collectively referred to as a “trans- 
fer”), except as otherwise agreed in writing 
by all of the partners in their sole discretion. 
If any partner (a “defaulting partner”) trans- 
fers all or any part of his or her interest in 
the partnership in violation of this para- 
graph, then one or more of the other part- 
ners (collectively, the “nondefaulting part- 
ners”) may (but shall not be required to) 
purchase, and the defaulting partner shall 
sell, all of the defaulting partner’s interest 
in the partnership to the nondefaulting 
partners who have elected in writing to 
exercise such right within 60 days of the 
date of the notice from the partnership to 
the nondefaulting partners of such invalid 
transfer (the “notice date”). The nonde- 
faulting partner(s) shall purchase the 
defaulting partner’s interest in the part- 
nership by depositing with the partnership 
within 10 days after the expiration of the 
foregoing 60-day period a certified or cash- 
ier’s check in the amount of 50 percent of 
the defaulting partner’s positive capital ac- 
count balance (the “purchase price”), as 
determined at the close of business on the 
notice date. If no nondefaulting partner 
elects to purchase the defaulting partner’s 
interest in the partnership, then the part- 
nership may (but shall not be required to) 
purchase, and the defaulting partner shall 
sell, all of the defaulting partner’s interest 


in the partnership to the partnership if the 


partnership tenders a certified or cashier’s 
check in the amount of the purchase price 
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within 30 days of the expiration of the 
foregoing 60-day period. If two or more 
nondefaulting partners elect to purchase 
the defaulting partner’s interest in the part- 
nership, then such nondefaulting partners 
shall pay a portion of the purchase price 
and shall purchase a portion of the 
defaulting partner’s interest in the partner- 
ship based upon their respective positive 
capital account balance as determined at 
the close of business on the notice date, or 
if no nondefaulting partner has a positive 
capital account balance, pro rata among 
such nondefaulting partners. The defaulting 
partner’s right to distribution of net cash 
and allocations of profits and losses from 
the partnership and any other right 
attributable to the defaulting partner as a 
partner in the partnership shall be sus- 
pended immediately upon an invalid trans- 
fer and shall be distributed and reallocated 
to the nondefaulting partners until the 
defaulting partner’s interest in the partner- 
ship is transferred either to the nonde- 
faulting partner(s) or the partnership, as 
the case may be. 


e Actions Available to the Debtor 
Partner. The third right of a judgment 
creditor against a debtor partner’s in- 
terest in the partnership is to petition 
the court to order such actions as are 
available to the debtor partner.!4 If the 
debtor partner may cause the partner- 
ship to dissolve and distribute the 
surplus cash after satisfaction of the 
partnership’s liabilities, then the court 
also has the right to order that the 
partnership be dissolved and the sur- 
plus cash be distributed to the judg- 
ment creditor of the debtor partner. 
The debtor partner (and therefore the 
court) may dissolve the partnership 
when no definite term or undertaking 
is specified and the partnership agree- 
ment does not otherwise provide the 
partner with a right to dissolve the 
partnership.!5 Therefore, in order to 
limit this right of dissolution, the part- 
nership agreement must provide for a 
definite term (typically 50 years) or 
specifically define the partnership’s un- 
dertaking. 

e Actions That the Circumstances of 
the Case May Require. A fourth right 
of the judgment creditor against a 
debtor partner’s interest in the part- 
nership is to petition the court to take 
any action which the circumstances of 
the case may require.!® Although there 
have been no cases in Florida defining 
this right, an open issue is whether 
this general power under FS. 
§620.695(1) allows a court to grant a 
judgment creditor the right to levy on 
the partnership’s underlying assets if 
all or a majority of the partners are 
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indebted to the creditor even though 
F.S. §620.68(2)(c) prohibits a partner’s 
judgment creditor from levying on part- 
nership assets. For example, assume 
that a father and son are jointly liable 
to a judgment creditor and own all of 
the partnership interests in an unre- 
lated real estate development general 
partnership. Can a judgment creditor 
who has the right to obtain a charging 
order on 100 percent of the partnership 
interests levy against the real estate 
owned by such partnership? In Evans 
v. Galardi, 16 Cal.3d 311, 128 Cal. 
Rptr. 25, 33 (1976), the California 
Supreme Court rejected any implied 
exception to the required use of the 
statutory charging order procedure 
even though the judgment debtors 
owned 100 percent of the partnership 
interests because the partnership was 
a viable business organization and the 
judgment creditor had failed to show 
that he was unable to secure satisfac- 
tion of his judgment by use of a charging 
order or by levy and execution against 
the debtors’ other personally owned 
property. Query whether the result 
changes if the partnership only owns 
marketable securities (i.e., is not a 
viable business organization), which 
are divisible, and the judgment 
debtor(s) owns all or substantially all 
of the interest in the partnership. 

To protect against this argument, 
the partnership agreement should con- 
tain a paragraph stating the purpose 
of the partnership, that the partner- 
ship is a viable business organization 
and that the partners would be greatly 
prejudiced if the assets of the partner- 
ship were levied upon to satisfy the 
debts of the partners. For example, if 
the partnership were formed by a fa- 
ther and his son with the father con- 
tributing raw land to the partnership, 
the following provision may be incorpo- 
rated into the partnership agreement: 


Business and Purpose. The business and 
purpose of the partnership is and shall be 
to receive, purchase, hold, own, develop, 
subdivide, lease, market, sell, and other- 
wise deal in real estate and to do all such 
other related activities for the production 
of income and profit as may be permitted 
for a general partnership organized under 
the laws of the State of Florida. The part- 
ners agree and acknowledge that the assets 
of the partnership: a) are vital to the success 
of the partnership; b) are necessary for the 
partnership to produce income and profit for 
the benefit of all partners; and c) may not 
be used to satisfy the individual debts of 
any partner as provided under Section 


620.68(2)(c), Florida Statutes. 


e Dissolution of Partnership Upon 
Partner’s Bankruptcy. The judgment 
creditor may consider commencing bank- 
ruptcy proceedings against the debtor 
partner!’ because a general partner- 
ship is dissolved if the debtor partner 
files or is involuntarily forced into 
bankruptcy.!8 Upon dissolution of the 
partnership, the judgment creditor who 
has obtained a charging order will 
receive the debtor partner’s share of 
surplus cash.!9 For this reason, practi- 
tioners should recommend that their 
clients transfer property to a limited 
partnership and only retain a limited 
partner’s interest in such partnership 
if such clients desire to avoid this type 
of partnership dissolution.2° 

A judgment creditor may obtain a 
charging order against a debtor part- 
ner’s interest in a limited partner- 
ship.2! However, in contrast to a judg- 
ment creditor’s rights against a debtor 
partner’s interest in a general partner- 
ship, a judgment creditor does not have 
the right to foreclose against the debtor 
partner’s interest in a limited partner- 
ship,22 and the court does not have the 


general authority to take such actions 
as the debtor partner might have oth- 
erwise taken or as the circumstances 
of the case may require.2* The judg- 
ment creditor has only the rights of 
an assignee of the partnership interest. 
Unless the partnership agreement pro- 
vides otherwise, an assignee is not 
entitled to become a partner in the 
limited partnership or exercise any 
rights or powers of a partner in the 
partnership. Further, the limited part- 
nership agreement can restrict the 
amount and timing of distributions 
made to its partners” and thereby 
limit the amount received by the judg- 
ment creditor under the charging or- 
der. Because a judgment creditor’s 
rights against a debtor partner’s inter- 
est in a general partnership are greater 
than those rights against a partner’s 
interest in a limited partnership, 
practitioners who are concerned with 
asset protection generally should coun- 
sel their clients to consider operating 
as a limited partnership rather than a 
general partnership. 

In drafting a limited partnership 
agreement, practitioners should con- 
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sider the following provisions, as well 
as the provisions set forth above: 
Withdrawal of Partner or Capital. No part- 
ner may withdraw from the partnership nor 
may withdraw or make demand to with- 
draw capital from the partnership without 
the prior written consent of the general 
partner and at least two-thirds of the lim- 
ited partners, which consent may be with- 
held for any reason or for no reason. If a 
court or other tribunal determines that a 
partner may withdraw from the partnership 
notwithstanding the foregoing provision, the 
amount of the distribution paid to the 
withdrawing partner upon such withdrawal 
shall be equal to 50 percent of that partner’s 
positive capital account balance as deter- 
mined on the close of business on the day 
prior to such withdrawal. No partner shall 
have the right to receive property other 
than cash from the partnership, except that 
the general partner and at least two-thirds 
of the limited partners may, from time to 
time, direct the partnership to make distri- 
butions of property other than cash to the 
partners. 


Capital Accounts. A capital account shall 
be established for each partner. No partner 
shall receive any interest with respect to 
that partner’s capital account nor shall have 
a right to demand the return of the contri- 
bution to the capital of the partnership 
except as otherwise provided in this part- 
nership agreement with respect to the dis- 
solution of the partnership. 

As with a general partnership, a 
judgment creditor of a general partner 
in a limited partnership may consider 
commencing bankruptcy proceedings 
against the general partner. Unless 
the limited partnership agreement pro- 
vides otherwise, the general partner is 
deemed to have withdrawn from the 
partnership upon the earlier of: a) 120 
days after the commencement of an 
involuntary bankruptcy proceeding 
which has not been dismissed; b) 90 
days after the appointment of a trus- 
tee, receiver, or liquidator of the part- 
ner or of all or substantially all of his 
or her or its assets if such appointment 
has not been vacated or stayed; or c) 
90 days after the stay of such appoint- 
ment if such appointment has not yet 
been vacated.26 Upon withdrawal, the 
withdrawing partner (or his or her 
assignee under F.S. §620.152(1)(c) or 
judgment creditor under F.S. §620.153) 
is entitled to receive any distribution 
as provided under the partnership agree- 
ment or if not otherwise provided in 
the agreement, the fair value of the 
debtor partner’s interest in the part- 
nership.2’ The other partners may elimi- 
nate this method of recovery by the 
judgment creditor by waiving the with- 
drawal event of the debtor general 


partner.28 The following provision 
should be considered: 


Waiver of Withdrawal Event; Reconstitu- 
tion. Upon the written consent of all part- 
ners other than the general partner which 
would cease to be a partner in the partner- 
ship in the absence of this paragraph, the 
partnership may waive any event of with- 
drawal of the general partner as provided 
under Section 620.124, Florida Statutes. If 
the partnership elects not to waive an event 
of withdrawal of the general partner and 
there is at least one other general partner 
that is not withdrawing, then the partner- 
ship shall not be dissolved and the remain- 
ing general partner shall continue the busi- 
ness of the partnership in the place and 
stead of the withdrawing general partner. 
If the partnership elects not to waive an 
event of withdrawal of the general partner 
and there is no remaining general partner 
after such withdrawal, then the partners 
who have not withdrawn may, within 90 
days of such withdrawal, appoint a succes- 
sor general partner and elect to continue 
the business of the partnership. In such 
case, the partnership shall not be dissolved. 


Fraudulent Conveyance 
Notwithstanding the asset protec- 
tion afforded by the mechanics of the 
partnership laws and the previously 
suggested partnership agreement pro- 
visions, creditors may obtain avoid- 
ance of the transfer of property to the 
partnership, an attachment against the 
property transferred to the partner- 
ship, an appointment of a receiver to 
take charge of the property transferred 
to the partnership, or levy of execution 
on the asset transferred to the partner- 
ship or its proceeds if the transfer of 
such property is a fraudulent convey- 


ance.29 A fraudulent conveyance occurs 


as to present creditors if the partner 
transfers property to the partnership: 
a) with actual intent to hinder, delay, 
or defraud any creditor of the part- 
ner;2° b) without receiving a reason- 
ably equivalent value in exchange for 
the transfer and either the partner was 
engaged or was about to engage in a 
business or transaction for which the 
remaining assets of the partner were 
unreasonably small in relation to the 
business or transaction or the partner 
intended to incur, or believed or rea- 
sonably should have believed, the part- 
ner would incur debts beyond his or 
her ability to pay as they become due;?! 
c) without receiving reasonably equiva- 
lent value in exchange for the transfer 
and the partner was insolvent at that 
time or became insolvent as a result 
of the transfer;32 or d) which partner- 
ship was an insider (i.e., the debtor 
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partner or a relative of the debtor 
partner is a general partner of the 
partnership) that was owed a debt by 
the partner, the partner was insolvent 
at that time and the partnership had 
reasonable cause to believe that the 
partner was insolvent.° Creditors with 
claims against the partner that arose 
after the transfer may seek a fraudu- 
lent conveyance in connection with the 
transfers described in a) or b) above. 

If the partner is insolvent at the time 
of the transfer to the partnership or 
becomes insolvent as a result of such 
transfer, the partnership can argue 
that it took the property in good faith 
and for reasonably equivalent value in 
defense of a claim under b) above*4 or 
that it gave the partner new value or 
accepted the transfer of property in the 
ordinary course of its own business or 
financial affairs and the business or 
financial affairs of the partner in de- 
fense of a claim under d) above. The 
interest the partner receives in the 
partnership in exchange for the trans- 
fer of property should have some value. 
However, the transaction may be 
closely scrutinized when the transfer 
is to a family partnership with the 
transferor retaining a limited interest 
in the partnership or when the trans- 
feror is the only partner transferring 
tangible assets to the partnership. If 
the value of the transferor’s interest 
in the partnership is substantially less 
than the value of the property trans- 
ferred to the partnership, the partner- 
ship may not be able to argue success- 
fully that it transferred reasonably 
equivalent value to the transferor part- 
ner. 

Effective October 1, 1993, any con- 
version by a debtor of an asset that 
results in the proceeds of the asset 
becoming exempt by law from the 
claims of creditors of the debtor is a 
fraudulent asset conversion as to those 
creditors if the debtor made the conver- 
sion with the intent to hinder, delay, 
or defraud the creditors, regardless of 
whether the creditors’ claims to such 
asset arose prior to or after the conver- 
sion.56 A “conversion” means every 
mode, direct or indirect, absolute or 
conditional, of changing or disposing 
of an asset, such that the products or 
proceeds of the asset become immune 
or exempt by law from claims of credi- 
tors of the debtor and the products or 
proceeds of the asset remain property 
of the debtor.37 The creditor has four 
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years to challenge the transfer of an 
asset as a fraudulent asset conver- 
sion.38 

It is not clear from the legislative 
history or the language of this statute 
whether this law is intended to apply 
to a transfer of property to a partner- 
ship in which the transferor retains a 
partnership interest. Against such an 
argument, the debtor partner can point 
out to the court that a charging order 
allows the creditor to receive the distri- 
butions to which the debtor partner 
would otherwise be entitled.39 In that 
the “products or proceeds of the asset” 
have not become immune or exempt 
by law from the claims of creditors of 
the debtor partner as a result of the 
transfer of the asset to the partnership, 
the debtor partner could argue that 
this transfer should not be deemed a 
fraudulent asset conversion. 


Assignment v. Charging Order 

A judgment creditor of a debtor part- 
ner should be concerned with whether 
it should accept an assignment of a 
debtor partner’s interest in a partner- 
ship after default in full or partial 
satisfaction of the debt owed, or pursue 
a charging order against such interest. 
As with any debt collection procedure, 
an assignment benefits the judgment 
creditor by eliminating the legal costs 
related to subsequent judicial proceed- 
ings while providing the creditor with 
substantially the same benefits (i.e., 
the right to receive the profits and 
liquidating distribution to which the 
debtor partner would otherwise be en- 
titled).4° A further benefit provided 
through an assignment is that the 
assignee of either a general or limited 
partner’s interest in a limited partner- 
ship may become a limited partner if 
the limited partnership agreement 
grants such right to the debtor part- 
ner.*! As a partner, the creditor may 
withdraw upon not less than six 
months’ prior written notice*? and re- 
ceive its withdrawing partner’s distri- 
bution under FS. §620.144, if the part- 
nership agreement does not specify the 
time or events upon which a limited 
partner may withdraw or a definite 
time for dissolution and winding up of 
the limited partnership. In addition, 
the assignee creditor may enforce the 
requirement of the partners in a gen- 
eral partnership or the general part- 
ners in a limited partnership to con- 
tribute toward the satisfaction of 


partnership liabilities*® and thereby 
increase the potential assets to be 
distributed to the assignee upon disso- 
lution of the partnership.*4 

The creditor should be aware of the 
potential costs in accepting an assign- 
ment of the debtor partner’s interest. 
First, it appears that the assignee 
creditor will have to include in its gross 
income the debtor partner’s allocable 
share of partnership income.*® Reve- 
nue Ruling 77-137 does not appear to 
extend to the receipt of funds from a 
charging order which would ordinarily 
be treated as a repayment of a debt and 
which may or may not result in income 
to the judgment creditor. Second, an 
assignee that becomes a limited part- 
ner is liable to the partnership for: a) 
the assignor partner’s obligation to 
contribute cash or property to, or to 
perform services for, the partnership; 
b) any improper distributions previ- 
ously paid to the assignor partner 
within the last six years; and c) any 
distributions previously paid to the 
assignor partner within the last year 
which are necessary to discharge the 
partnership’s liabilities to creditors who 
extended credit to the partnership dur- 
ing the period in which the property 
distributed to the assignor partner was 
held by the partnership.** Third, with 
respect to a debtor partner’s interest 
in a general partnership, the court is 
given broad authority to grant such 
orders which the circumstances of the 
case may require.*’ The acceptance of 
an assignment of the partnership in- 
terest probably eliminates the judg- 
ment creditor’s right to obtain such 
court order. Therefore, due to the po- 
tential, unliquidated costs attributable 
to an assignment of the debtor part- 
ner’s interest in a partnership, most 
creditors should generally obtain a 
charging order rather than an assign- 
ment of the debtor partner’s interest. 


Florida Revised 
Uniform Partnership Act 

The Business and Tax sections of 
The Florida Bar are in the process of 
drafting and modifying the Revised 
Uniform Partnership Act (““RUPA”) for 
adoption in Florida. This law would 
revise Florida’s existing Uniform Part- 
nership Act governing general partner- 
ships in Florida. Although there is no 
specific prohibition against the attach- 
ment or execution of partnership prop- 
erty for a claim against a partner, §501 


of RUPA is similar to F.S. §620.68(2)(b), 
by providing that no partner has an 
interest in partnership property that 
can be voluntarily or involuntarily trans- 
ferred. Therefore, the judgment credi- 
tor of a partner cannot acquire any 
rights against partnership property 
without consent from the other part- 
ners. In addition, §504(a) of RUPA is 
very similar to F.S. §620.695(1), by 
allowing the judgment creditor to peti- 
tion a court with jurisdiction to grant 
the creditor a charging order with 
respect to the debtor partner’s interest 
in the general partnership. The court 
also is authorized under §504(a) to 
make all other orders, directions, ac- 
counts and inquiries which the debtor 
partner might have made or which the 
circumstances of the case may require. 
Section 504(b) allows the creditor to 
foreclose against the debtor partner’s 
interest in the general partnership. 
Section 504(e) codifies common law by 
providing that §504 is the exclusive 
remedy by which a judgment creditor 
of a partner may satisfy a judgment 
out of the partner’s interest in the 
general partnership. 


Conclusion 

In general, if property transferred 
to a partnership is not voidable as a 
fraudulent conveyance, current Florida 
law prohibits, and prospective Florida 
law under RUPA will prohibit, a judg- 
ment creditor from executing against 
or attaching partnership property in 
order to satisfy the debt of a partner. 

In order to minimize the disruption 
to the partnership and the nondebtor 
partners attributable to a debtor part- 
ner’s judgment creditor, a well-drafted 
partnership agreement may include 
provisions that limit distributions to 
partners, limit transfers of partnership 
interests, provide for redemption of a 
partner’s interest, state a business pur- 
pose of the partnership, limit the abil- 
ity to withdraw (or withdraw capital) 
from the partnership, and grant the 
partners the ability to waive an event 
of withdrawal. 

Due to the greater rights granted to 
a judgment creditor against a debtor 
partner’s interest in a general partner- 
ship, practitioners should consider rec- 
ommending that their clients operate 
as limited partnerships rather than 
general partnerships. 

Judgment creditors should be wary 
of accepting an assignment of a debtor 
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partner’s interest in lieu of pursuing a 
charging order. 

Finally, practitioners who provide 
counseling in this area should closely 
follow the evolving caselaw relating to 
the rights of creditors levying against 
partnership property to satisfy the 
claims against debtor partners. This 
area of the law is likely to change as 
use of partnerships for asset protection 


becomes more prevalent. 4 

1 Fra. Star. §§620.675 and 620.68(1). 

2 Fra. Star. §620.68(2)(c). 

3 Fra. Star. §620.68(2)(b). 

4 Fra. Star. §620.69(1). 

5 Fra. Star. §620.685. 

6 Fria. Smart. §620.695(1). Krauth v. First 
Continental Dev-Con, Inc., 351 So. 2d 1106, 
1108 (Fla. 4th D.C.A. 1977) (“At common 
law [a partner’s interest in a partnership] 
was subject to levy and sale under execu- 
tion, but that was changed by the Uniform 
Partnership Act, which has made the statu- 
tory charging order the only means by 
which a judgment creditor can legally com- 
mand payment from a debtor’s partnership 
interest.”). See also Anderson v. Potential 
Enterprises, Ltd., 596 So. 2d 488, 491 (Fla. 
5th D.C.A. 1992); In re Canto, 84 B.R. 773, 
776 (Bankr. N.D. Fla. 1988); Atlantic Mobile 
Homes, Inc. v. LeFever, 481 So. 2d 1002, 
1003 (Fla. 4th D.C.A. 1986); and In re Jam 
Fine Furniture, Inc., 19 B.R. 578, 582 (Bankr. 
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S.D. Fla. 1982). Note that the Florida Legis- 
lature recently endorsed the “charging or- 
der” remedy by granting a judgment credi- 
tor of a member of a limited liability com- 
pany the right to apply to a court of compe- 
tent jurisdiction for a charging order. See 
Fra. Stat. §608.433(4) (effective October 1, 
1993). 

7 These additional amounts presumably 
include the debtor partner’s right to receive 
payment for its capital and profits interest 
in the partnership following the dissolution 
and winding up of the partnership. See Fa. 
Star. §620.645(1) and §620.755(3). Note 
that under both §620.645 and §620.755, the 
partnership agreement can limit or even 
eliminate the debtor partner’s right to re- 
ceive such distribution and thereby further 
limit the rights of a creditor of the debtor 
partner who has obtained a charging order. 

8 Myrick v. Second National Bank of 
Clearwater, 335 So. 2d 343, 345 (Fla. 2d 
D.C.A. 1976). 

9 Id. at 345. 

10 Fra. Star. §620.645. 

11 Fra. Star. §620.695(2). See also Myrick 
v. Second National Bank of Clearwater, 335 
So. 2d at 345. 

12 Fra. Star. §620.69(2). 

13 Fra. Star. §620.715(2). 

14 Fra. Star. §620.695(1). 

15 Fra. Star. §§620.71(1)(b) and 620.71(2). 

16 Fra. Star. §620.695(1). 

17 Under §303(b)(2), if there are fewer 
than 12 creditors, then a creditor with a 
claim of more than $5,000 may commence 
involuntary bankruptcy proceedings against 
the debtor partner. Under §303(b)(1), Title 
11, U.S.C.A. (1993), if there are 12 or more 
creditors, then three creditors who are owed 
more than $5,000 may commence involun- 
tary bankruptcy proceedings against the 
debtor partner. 

18 Fra. Star. §620.71(5). 

19 Fra. Star. §620.755(2)(c) and (d). 

20 The bankruptcy of a limited partner 
does not cause the dissolution of a limited 
partnership under Star. §620.157. 

21 In re Dutch Inn of Orlando, Ltd., 2 
B.R. 268, 272-273 (Bankr. M.D. Fla. 1980) 
(rights of a judgment creditor against a 
general partner’s interest in a limited part- 
nership); and In re Stocks, 110 B.R. 65, 
66-67 (Bankr. N.D. Fla. 1989) (rights of a 
judgment creditor against a limited part- 
ner’s interest in a limited partnership). 

22 Compare Fia. Star. §§620.153 and 
620.695(2). In re Stocks, 110 B.R. at 67. 

23 Compare Fia. Star. §§620.153 and 
620.695(1). 

24 Fra. Star. §620.152(1)(b). 

25 Fra. Star. §620.139. 

26 Fra. Star. §620.124(5). 

27 Fra. Star. §620.144. 

28 Fra. Star. §620.124. 

29 Fra. Star. §726.108. 

30 Fa. Star. §726.105(1)(a). 

31 Fa. Star. §726.105(1)(b). 

32 Fra. Star. §726.106(1). 

33 Star. §726.106(2). 

34 Fra. Star. §726.109(2). 

35 Fra. Star. §726.109(6). 

36 Fra. Star. §222.30(2). 

37 Fra. Star. §222.30(1). 

38 Fra. Star. §222.30(5). 
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39 Fria. Star. §§620.153 and 620.695(1). 

40 Fia. Star. §620.69(1) and (2) relating 
to general partnerships, and §620.152(1)(c) 
relating to a limited partnership. 

41 Fra. Stat. §620.154(1)(a). Under Fria. 
Star. §620.154(2), the assignee limited part- 
ner has, to the extent assigned, the rights 
and powers, and is subject to the restric- 
tions and liabilities, of a limited partner 
under the partnership agreement and the 
Florida Revised Uniform Limited Partner- 
ship Act (1986). 

42 Fra. Star. §620.143. Because of this 
§620.143, many limited partnership agree- 
ments provide for a definite time for dissolu- 
tion, such as 50 years after the filing of the 
certificate of limited partnership. 

43 Fra. Star. §620.755(5) for general part- 
nerships, and Fa. Stat. §620.186, for lim- 
ited partnerships. 

44 Fra. Star. §620.755(2)(c) and (d) for 
general partnerships, and Fura. Stat. 
§620.162(2) and (3), for limited partner- 
ships. 

4 Rev. Rul. 77-137, 1977-1 C.B. 178; 
Evans v. Commissioner, 447 F.2d 547, 71-2 
U.S.T.C. 9597 (7th Cir. 1971). 

46 Fra. Star. §620.154(2). 

47 Fra. Star. §620.695(1). 
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CRIMINAL LAW 


The Ramifications of 
U.S. v. Dixon in Florida 


n June 28, 1993, the U.S. 

Supreme Court handed 

down its long-awaited de- 

cision in U.S. v. Dixon, 
61 USLW 4835. This decision will 
undoubtedly be heralded as one of the 
more bizarre and confusing decisions 
handed down by the high Court in 
recent memory. This article will at- 
tempt to explain the potential implica- 
tions of this decision upon current 
criminal practice and procedure in the 
State of Florida. 

It is important to note that this case 
was before the Court by consolidated 
writs of certiorari with the United 
States as petitioner in two separate 
cases in which the District of Columbia 
Court of Appeals held that the double 
jeopardy clause! prohibited the respon- 
dents’ prosecutions. The names of the 
two respondents were Alvin Dixon and 
Michael Foster. Throughout this arti- 
cle, reference will be made to the facts 
and subsequent holdings as to each, 
Dixon and Foster’s respective cases. 


Facts of U.S. v. Dixon 

The facts of respondents Dixon and 
Foster’s cases are complicated, but need 
to be discussed in order to gain a 
complete understanding of the deci- 
sion. 

Respondent Alvin Dixon was arrested 
for second degree murder in the Dis- 
trict of Columbia and subsequently 
released on bond. Dixon’s release form, 
just like those used in Florida,? speci- 
fied as a condition of pretrial release 
that he was not to commit “any crimi- 
nal offense.”? However, shortly after 
his release, Dixon was arrested for 
possession of cocaine with intent to 
distribute.* 

The trial court promptly issued a 
“show cause” order, and a full-blown 
evidentiary hearing was held. The trial 


The Supreme Court 
has decided a 
criminal contempt 
proceeding may 
constitute former 
Jeopardy in a 
subsequent 
prosecution for the 
crime which 
provided the basis 
for the contempt 


by Scott K. Lippman 


court concluded that the government 
proved beyond a reasonable doubt that 
Dixon was in possession of cocaine with 
the intent to distribute.5 The court 
adjudged Dixon guilty of criminal con- 
tempt, and sentenced him to 180 days 
in jail. The government then brought 
a cocaine indictment against Dixon to 
which he moved to dismiss on double 
jeopardy grounds. The trial court 
granted Dixon’s motion, which was 
upheld by the D.C. Court of Appeals. 
Respondent Michael Foster’s road to 
jurisprudential immortality was paved 
on slightly different facts. Foster was 
under a civil protection order (“CPO”)® 
issued by the Superior Court of D.C. 
The order, very similar to Florida’s 
statutory “injunction for protection 
against repeat violence;” forbade Fos- 
ter from “molest[ing], assault[ing], or 
in any manner threaten[ing] or physi- 
cally abus[ing]”® his wife, Ana Foster. 


Over the course of eight months after 
issuance of the CPO, Ana Foster filed 
three motions to have her husband 
held in contempt. The various motions 
alleged numerous separate instances 
of threats and violence perpetrated 
upon her by Foster. 

The superior court held a three-day 
bench trial upon Ana Foster’s motions, 
prosecuted by her own attorney, to hold 
her husband in contempt for violations 
of the CPO. The court found Foster 
guilty of four counts of criminal con- 
tempt for the various assaults, but 
acquitted him on the “threat” charges. 
The superior court sentenced Foster to 
an aggregate 600 days’ imprisonment. 

Not surprisingly, the government 
then brought a five-count indictment 
against Foster charging him with one 
count of simple assault, three counts 
of threatening to injure another, and 
one count of assault with intent to kill. 
The trial court denied Foster’s motion 
to dismiss on double jeopardy grounds. 
Yet, the D.C. Court of Appeals, hearing 
the consolidated appeals in both the 
Dixon and Foster cases, ruled that 
under Grady v. Corbin, 495 U.S. 508 
(1990), both prosecutions were barred 
under the double jeopardy clause. 


A Little About Grady v. Corbin 

Grady v. Corbin, decided May 29, 
1990, was one of the most important 
and short-lived criminal law cases de- 
cided by the Supreme Court in the past 
century. In summary, Grady turned 
double jeopardy law on its ear. 

Prior to Grady, the Court repeatedly 
suggested that the Blockburger® test 
acted as the exclusive device to decide 
double-jeopardy-related issues. Under 
Blockburger, a criminal defendant could 
be prosecuted for separate crimes aris- 
ing from the same occurrence only if 
each offense “requir[ed] proof of a fact 
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which the other [did] not.”!° 

However, the Grady Court surpris- 
ingly concluded that the Blockburger 
test alone was insufficient to protect a 
criminal defendant’s rights under the 
double jeopardy clause. As such, the 
Court fashioned a new test to decide 
double jeopardy issues. Under this new 
Grady test, the trial court was in- 
structed to apply first the traditional 
Blockburger “same elements” test to 
the statutes or offenses involved. If the 
second prosecution passed the Block- 
burger test, then the trial court was 
instructed to apply the new “Grady” 
prong of the test. Under the Grady test, 
if the second prosecution would require 
proof of the “same conduct” for which 
the defendant had previously been prose- 
cuted, then the second prosecution 
would be barred. 

Needless-to-say, this additional 
“Grady” prong of the test had proven 
extremely difficult for lower courts to 
apply. For example, in U.S. v. Calder- 
one, 917 F.2d 717 (2d Cir. 1990), a case 
decided only five months after Grady, 
the Second Circuit Court of Appeals 
was so perplexed by the Grady test 
that it issued three separate opinions 
regarding the application of Grady to 
the particular facts of the case at bar. 
In 1992, the Supreme Court itself, in 
U.S. v. Felix, __U.S.__, 112 S. Ct. 
1377, 118 L. Ed. 2d 25 (1992), presaged 
the downfall of Grady by suggesting 
that Grady had been unworkable in 
application and should not be read 
literally. 


The Holding of U.S. v. Dixon 

For purposes of criminal lawyers, 
either in prosecution or defense, U.S. 
v. Dixon spawned two vital principles 
of law. The most dramatic of these 
principles is that the Court, in a 5-4 
opinion, specifically overruled Grady 
v. Corbin. The opinion, authored by 
Justice Scalia, who championed the 
dissent in Grady, ruled that Grady was 
simply “a mistake.”!1 

Justice Scalia went to great lengths 
to demonstrate that Blockburger has 
always been the exclusive test to de- 
cide double jeopardy issues, and that 
Grady lacked jurisprudential antece- 
dents. Besides Justice Scalia, the deci- 
sion to overrule Grady was joined in 
by Chief Justice Rehnquist, and Jus- 
tices O’Connor, Kennedy, and Thomas. 

However, the Court articulated an- 
other potentially more important deci- 


In USS. v. Felix, the 
Court presaged the 
downfall of Grady 
by suggesting it had 
been unworkable in 

application and 
should not be read 
literally 


sion than that to overrule Grady; 
namely, that criminal contempt of court 
can constitute former jeopardy when 
followed by a criminal prosecution in- 
volving the same offense which gave 
rise to the contempt.!2 

This result, probably an unintended 
byproduct of the facts of the case, 
produced some rather strange divi- 
sions among the members of the Court. 
Justices Scalia, Kennedy, White, Ste- 
vens, and Souter sided with the major- 
ity that the principles of double 
jeopardy applied to prosecutions fol- 
lowing contempt proceedings. Whereas 
Chief Justice Rehnquist, and Justices 
O’Connor, Thomas, and Blackmun held 
that the contempt process was a unique 
species of jurisprudence designed to 
vindicate different “interests” than sub- 
stantive criminal laws. The contempt 
process, according to the minority view, 
serves to vindicate the “interests” of 
the court, whereas prosecutions for 
violations of substantive laws serve to 
vindicate the interest of society. 

Justice Blackmun’s concurrence in 
part and dissent in part}® best illus- 
trates the division among the Court 
on this aspect of the decision. While 
Justice Blackmun agreed with the mi- 
nority that Grady should not have been 
overruled, he also believed that the 
traditional and widely accepted prac- 
tice of treating contempt of court as 
exempt from double jeopardy analysis 
is proper and correct. According to 
Justice Blackmun, the purpose behind 
contempt of court is to vindicate the 
judiciary’s interest in the orderly ad- 
ministration of justice, not to vindicate 
society’s overall interest in compliance 
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with the law. As such, contempt of 
court should never be considered for- 
mer jeopardy. 

However, Justice Scalia, in holding 
for the majority, stated that contempt 
of court is a “crime” in the ordinary 
sense of the word, replete with a pre- 
sumption of innocence, guarantees 
against self-incrimination, right to an 
attorney, and requiring proof beyond 
a reasonable doubt.!4 Justice Scalia 
specifically responded to Justice 
Blackmun’s “different interest” theory 
by stating that the double jeopardy 
clause looks to whether “the offenses 
are the same, not the interest that the 
offenses violate.”15 

Thus, the Court in reversing Grady 
applied a strict Blockburger analysis 
to Dixon and Foster’s cases. With re- 
spect to Dixon, the Court held that the 
double jeopardy clause precluded his 
prosecution for possession of cocaine 
with intent to distribute in light of the 
previous contempt proceeding. 

The Court reasoned that Dixon’s case 
was analogous to that of Harris v. 
Oklahoma, 433 U.S. 682 (1977), in 
which the Court held that a defendant 
convicted of felony murder during a 
robbery could not then be tried for the 
robbery itself. This was so because the 
Oklahoma Legislature incorporated by 
reference the entire body of its felony 
laws into the felony murder statute. 
As such, under Blockburger analysis, 
proof of felony murder in Harris neces- 
sarily required proof of all of the ele- 
ments of robbery. 

The Court reasoned that this princi- 
ple existed in Dixon’s case, as well. 
Dixon’s pretrial release order forbade 
him from engaging in “any criminal 
offense.” As such, in proving contempt 
of the court’s pretrial release order, it 
was necessary to prove every element 
of Dixon’s possession of cocaine with 
intent to distribute, for which the gov- 
ernment later sought indictment. This 
identity of proof precluded the posses- 
sion prosecution. 

The resolution of Foster’s case was 
a bit more complicated. The only count 
of Foster’s five-count indictment which 
was held to be barred under Blockbur- 
ger was that of simple assault.!6 This 
decision was derived from a literal 
reading of the superior court’s CPO 
against Foster. 

The Court, applying Blockburger, had 
little difficulty in disposing of the as- 
sault charge because Foster had been 


q 


previously found guilty of contempt for 
violating that very provision of his 
CPO. Yet, dealing with the other counts 
proved somewhat more problematic. 

With respect to the three counts of 
making threats, the Court held that 
they were not barred under Blockbur- 
ger, even though Foster was acquitted 
of those charges at the underlying 
contempt proceeding. Using somewhat 
strained logic, the Court concluded that 
the D.C. code’s “threat” statutes, speci- 
fically required that the “threat” at 
issue be one to “kidnap, inflict bodily 
injury or [cause] damage property.”!” 
Whereas, Foster’s CPO simply forbade 
him from “threatening in any manner,’ 
obviously not limited to the above- 
listed acts. Therefore, under Blockbur- 
ger, each threat offense arising under 
the D.C. code contained an element 
which the CPO’s threats did not. 

Also, the court concluded that the 
charge of “assault with intent to kill” 
was not barred under Blockburger be- 
cause the contempt proceeding only 
dealt with simple assault. The subse- 
quent prosecution for “assault with 
intent to kill” contained an element 
(i.e., intent to kill) which simple as- 
sault did not. 


Implications of Dixon on 
Florida’s Substantive Law 
There can be little doubt that the 
reversal of Grady v. Corbin will have 
a profound impact in Florida, inuring 
mainly to the benefit of the state. For 
example, on Friday, July 2, 1993, in 
Vondeck v. Evander, 18 Fla. L. Weekly 
D1542 (Fla. 5th DCA July 2, 1993), the 
Fifth Circuit issued a writ of prohibi- 
tion against one of its trial judges to 
prevent what it perceived to be a prose- 
cution in violation of the double 
jeopardy clause. The district court of 
appeal, in analyzing the case, specifi- 
cally held that the second prosecution 
at issue survived the Blockburger test. 
However, the court went on to apply 
the Grady “same conduct” test, and 
concluded that the second prosecution 
was barred because it would require 
proof of the “same conduct” as found 
in the first prosecution. Obviously, the 
court was unaware that Grady had 
been reversed that preceding Monday, 
June 28, 1993. Had the court been 
aware of that fact, there is no doubt 
that the writ would not have been 
issued because under Dixon passing 
the Blockburger test is all that is 


Fortunately, 
however, due to the 
fact that Grady died 
at such a young age, 
its roots in Florida 
jurisprudence are 
shallow 


necessary to survive constitutional chal- 
lenge. 

Fortunately, however, due to the fact 
that Grady died at such a young age, 
its roots in Florida jurisprudence are 
shallow; at best. Therefore, aside from 
pending appellate issues regarding the 
implications of Grady in any particular 
case, the effects of Grady’s reversal 
should be manageable. 

However, that part of the Dixon 
decision holding that former jeopardy 
attaches to criminal contempt proceed- 
ings will require a drastic overhaul in 
existing jurisprudential thought on this 
matter by the courts of this state. By 
and large, Florida courts have long 
clung to Justice Blackmun’s belief that 
criminal contempt proceedings are sim- 
ply exempt from double jeopardy analy- 
sis under the now-irrelevant notion 
that contempt proceedings serve to 
vindicate different “interests” than 
criminal laws. 

The Florida Supreme Court has long 
held that there are no double jeopardy 
prohibitions spawned from contempt 
proceedings. For example, in Pompano 
Horse Club, Inc. v. State ex rel. Bryan, 
111 So. 801 (1927), the defendants 
were under an injunction to desist from 
operating a gambling parlor. Defen- 
dants wished to challenge the constitu- 
tionality of the ban on pari-mutuel 
wagering. The defendants claimed, in- 
ter alia, that they were exposed to 
double jeopardy should they violate the 
order to test its constitutionality be- 
cause they would be both in contempt 
of court and be subjected to prosecution 
for violation of the state’s penal laws. 
The Supreme Court responded to this 


claim by stating, “It is true that if 
appellants commit the act which is 
enjoined, and such act be also a viola- 
tion of the penal laws of the state, 
appellants may be punished under the 
statutes, for the contempt and also for 
violation of the criminal law,”!® 

The Supreme Court went on to state 
that contempt of court and substantive 
criminal laws serve different purposes. 
Therefore, they should not be consid- 
ered as prosecutions for the “same 
offense” under the double jeopardy 
clause. 

Similarly, the Second District Court 
of Appeal’s approach to this matter 
also echoes the sentiments of Justice 
Blackmun. For example, in State v. 
Newell, 532 So. 2d 1114 (Fla. 2d DCA 
1988), the court refused to apply dou- 
ble jeopardy principles to a prosecution 
following a contempt proceeding. 

In Newell, the defendant was under 
a court order prohibiting him from 
harassing his wife, during a bitter 
divorce. While under the order, the 
defendant poured battery acid on his 
wife’s car, causing property damage. 
The issuing court conducted a hearing, 
found the defendant guilty of contempt 
of its order, and sentenced him to 30 
days’ incarceration. On defendant’s mo- 
tion, the trial court dismissed the state’s 
subsequent information for criminal 
mischief filed against the defendant. 

The Second District, applying the 
principles of Pompano Horse Club, re- 
versed the trial court, and stated that 
because the interests underlying con- 
tempt and substantive criminals laws 
are “wholly different;’!9 contempt can- 
not constitute former jeopardy. 

However, the Fourth District Court 
of Appeal has recently announced a 
remarkably farsighted approach to this 
issue in State v. Woodland, 602 So. 2d 
554 (Fla. 4th DCA 1992). In Woodland, 
the defendant pled guilty to felony 
DUI2° and was placed on probation 
with the special condition that she 
surrender herself at the county jail on 
a predetermined date to serve one 
year’s incarceration. The defendant ab- 
sconded the jurisdiction and was lo- 
cated and subsequently extradited from 
Mexico three years later. 

The state filed a petition for rule of 
show cause. The defendant moved to 
quash the rule on the grounds that a 
prosecution for violation of probation 
and a charge of contempt would violate 
her rights against double jeopardy. 
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The Fourth District Court of Appeal 
agreed. The court, applying the Block- 
burger test, held that proof of the 
violation of probation would require 
the same proof as that to establish the 
contempt. The elements of each pro- 
ceeding would be entirely subsumed 
by the other, thus failing the Blockbur- 
ger test. It is revealing to note that the 
Fourth District’s approach to resolving 
the double jeopardy issue in Woodland 
entirely shunned application of the 
Grady test, even though Grady was 
still “good” law at the time. 

After Dixon, it is abundantly clear 
that the Fourth District’s approach in 
Woodland is doctrinally correct. Dixon 
establishes in no uncertain terms that 
a criminal contempt proceeding can 
constitute former jeopardy when fol- 
lowed by a criminal prosecution, even 
though contempt proceedings and crimi- 
nal laws clearly vindicate different in- 
terests. 


Dixon and the Need for 
Communications 

Due to the Court’s holding that crimi- 
nal contempt can constitute former 
jeopardy, Justice White’s separate opin- 
ion?! stresses the need for the govern- 
ment, the courts, and private parties 
to communicate their intentions to one 
another before proceeding on a crimi- 
nal contempt. In this regard, Justice 
White opined that “(t]he various actors 
might not have thought such coopera- 
tion necessary in the past; after today’s 
decision, I suspect they will.”22 

Justice White recognized that the 
Dixon decision could have a chilling 
effect upon swift justice for victims of 
repeat domestic violence via the con- 
tempt process. For example, let’s use 


the “Florida analogue” of Foster’s case 
in Dixon to demonstrate this point. 
Assume that a petitioner applies for 
and receives an injunction for protec- 
tion against repeat violence under F:S. 
§784.046, against her husband. After 
the hearing, the presiding judge issues 
an order providing that the husband 
is forbidden from assaulting or in any 
manner physically touching the peti- 
tioner without her consent.2% 

Needless-to-say, two weeks later the 
petitioner invokes contempt proceed- 
ings due to a brutal attack upon her 
by her husband. The husband is ar- 
rested and charged for that battery. 
Prior to Dixon, the judge would in all 
probability immediately issue an order 
to show cause”4 without considering 
what the state attorney’s office in- 
tended to do with the case.25 However, 
after Dixon, the judge must consider 
what is in society’s best interest, not 
what is in the best interest of the 
judiciary. Also, the victim needs to be 
aware that the contempt proceeding 
may preclude a subsequent criminal 
prosecution. Further, the state attor- 
ney’s office needs to advise the issuing 
judge of its intentions prior to negotiat- 
ing a plea in the criminal case, because 
there is no logical reason why a prior 
criminal prosecution would not pre- 
clude a subsequent criminal contempt 
proceeding. 

There exists Florida precedent 
strongly suggesting that communica- 
tion between the judge and the state 
attorney’s office is a reasonable and 
ethical alternative to immediate invo- 
cation of contempt powers. In Hender- 
son v. Wainwright, 300 So. 2d 274 (Fla. 
2d DCA 1974), Judge Mann, in consid- 
ering the perjury of a defendant, stated, 


Can you believe it? Jury duty! 
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“[wle acknowledge that we have the 
power to punish for contempt, but in a 
case this serious we refrain from doing 
so and will, in lieu of entering a con- 
tempt order, advise the State Attorney 
. of the evidence tending to show the 

commission of an additional fe- 
lony. . . .26 

Thorough communication between 
the parties will also clearly inure to the 
benefit of the criminal defendant, as it 
will help ensure that he or she is 
properly charged. It is important to 
remember that in Foster’s case, the 
Court forbade the prosecution for sim- 
ple assault, yet permitted the prosecu- 
tion for assault with intent to kill 
because it contained an element not 
found in simple assault. Thus, 
“overcharging,” while unseemly and 
unethical, appears to be a logical “es- 
cape hatch” for the double jeopardy 
created by the prior contempt proceed- 
ing. However, if the parties communi- 
cate with one another, there will be no 
need for potential “overcharging.” 

Dixon will also cause the prosecutor 
to consider and evaluate more carefully 
the potential implications of initiating 
contempt proceedings. Remember, due 
to the double jeopardy created by the 
prior contempt proceeding, the prose- 
cutor in Dixon’s case may well have 
lost an impeachable offense (i.e., pos- 
session of cocaine with intent to dis- 
tribute) should Dixon have taken the 
stand at his murder trial.27 Thus, the 
prosecutor must carefully weigh the 
benefits of an almost-certain contempt 
conviction?® as opposed to the pre- 
cedential value of a felony conviction. 
Also, a felony conviction naturally af- 
fects the defendant’s future sentencing 
guidelines.29 


Simple Solution to Dixon 
There are essentially only three ways 
to deal with the double jeopardy impli- 
cations of a contempt proceeding fol- 
lowed by a criminal prosecution for the 
same offense. The first two ways re- 
quire a “footrace” between the issuing 
judge and the state attorney’s office to 
be the first to institute action against 
the defendant. If the issuing judge 
“wins,” the state attorney’s office may 
be gutted of its power to prosecute. If 
the state attorney’s office “wins,” the 
issuing judge may lose the power to 
invoke contempt proceedings. 
However, Justice White®° suggested 
a far more satisfactory solution to this 


problem than the “footrace.” With 
proper communication between the 
court, state attorney’s office, defense 
lawyers, and potentially the victim, the 
contempt and substantive criminal of- 
fense should be tried together whenever 
possible. 


Conclusion 

The Supreme Court’s recent decision 
in U.S. v. Dixon has drastically altered 
existing substantive and procedural 
criminal law. The most blatant impact 
of Dixon is that the Court explicitly 
overruled Grady v. Corbin, thus, once 
again establishing the Blockburger test 
as the exclusive device to decide double 
jeopardy issues. Fortunately, because 
Grady was such a short-lived case and 
its roots in Florida law are accordingly 
shallow, the effects of Grady reversal 
should be manageable. 

However, the Court also decided a 
less spectacular, yet, equally impor- 
tant issue in Dixon, namely: that the 
widely accepted practice of exempting 
criminal contempt proceedings from 
double jeopardy analysis is no longer 
acceptable. Thus, a criminal contempt 
proceeding may constitute former 
jeopardy in a subsequent prosecution 
for the crime which provided the basis 
for the contempt. 

This portion of the Dixon decision 
will cause a drastic restructuring of 
existing Florida jurisprudence on this 
point. However, the implications of 
Dixon are manageable on this point as 
well. As Justice White forecasted, all 
parties will now need to communicate 
their intentions to one another before 
pursuing redress. If both the court and 
the state attorney’s office intend to 


proceed on the matter, the contempt 
and the violation of criminal law giving 
rise to the contempt should be tried 
together whenever possible. 0 
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REAL PROPERTY, PROBATE & TRUST LAW 


Good for Young (Limiting a 
Dubious Precedent) 


Nonrecourse Morigages Reduce the Value of 


Florida estate tax issue 

periodically faced by the 

representatives of estates 

of nonresident decedents 
is the extent to which Florida property 
which is mortgaged or that passes from 
the decedent to the spouse by way of a 
marital deduction is taxable by Flor- 
ida. Citing Department of Revenue uv. 
Good, 398 So. 2d 938 (Fla. 3d DCA 
1981), personal representatives often 
take the position that no Florida estate 
tax is due on marital deduction prop- 
erty and that mortgaged property is 
taxable only to the extent of the equity 
in the property. Additionally, represen- 
tatives argue that Good prohibits Flor- 
ida from imposing an estate tax on a 
nonresident decedent’s estate if the 
domiciliary state imposes an estate tax 
equal to or greater than the federal 
credit for state death taxes! (hereinaf- 
ter referred to as the “federal credit”). 
This article takes the position that the 
Good case means much less than what 
some representatives of nonresident 
estates would like it to mean. 


Good for Young 

The Florida Constitution? and 
§198.02 protect the estates of residents 
from paying any Florida estate tax in 
excess of the federal credit reduced by 
amounts properly paid to other states. 
However, nonresidents do not have 
this constitutional protection. The es- 
tates of nonresidents are required to 
pay death taxes to Florida, pursuant 
to F.S. §198.03 which provides, in per- 
tinent part, as follows: 
[T]he amount of which shall be a sum equal 
to such proportion of the amount of the 
credit allowable under the applicable Fed- 
eral Revenue Act for ... [death] taxes 
actually paid to the several states, as the 
value of the property taxable in this state 


bears to the value of the entire gross estate 
wherever situate. 
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Property Subject to Florida Estate Tax 


The court in Young 
held that Florida 
could indeed impose 
estate taxes in 
accordance with 
F.S. $198.03 (1991) 


by Tim Leadbeater 
and Tracy L. Allen 


This statutory language can be writ- 
ten as a formula: 
Florida Estate Tax = 
Value of Florida Property x Federal Credit 

Value of Gross Estate 

In Good, the decedent, a Pennsylva- 
nia resident, owned Florida real prop- 
erty which was encumbered by a nonre- 
course mortgage greater in amount 
than the value of the encumbered prop- 
erty. The federal credit allowed on the 
federal estate tax return was $4,202 
and the death taxes imposed by the 
State of Pennsylvania were $22,631.25. 
If the above-cited statutory formula for 
nonresidents (at F.S. §198.03) were 
applied using the full value of the 
encumbered Florida real estate, Flor- 
ida estate tax would be due. However, 
if the nonresident estate tax formula 
were applied using the value of the 
Florida real estate reduced by the non- 


recourse mortgage, then no Florida 
estate tax would have been due be- 
cause the value of the Florida real 
estate so reduced would have been 
zero. Florida claimed that its propor- 
tionate share of the federal credit was 
$2,520.62 (plus interest) using the full 
value of the Florida property unre- 
duced by the nonrecourse mortgage in 
its apportionment formula. The Good 
court reduced the value of the Florida 
property by the amount of the nonre- 
course mortgage, thus finding no es- 
tate tax due to the State of Florida. In 
so doing, the court made the following 
statements, which have spawned much 
(if not all) of the confusion over the 
extent to which Florida may tax the 
estates of nonresident decedents: 


Simply stated, Florida receives no propor- 
tionate sum or credit beyond that allowable 
under the Federal Revenue Act. Applying 
this test, it is clear that the Florida property 
did not increase the federal estate tax and, 
consequently, contributed nothing to the 
credit allowable to Florida. Instead, the 
purchase money encumbrance constituted 
a liability and actually decreased the credit 
allowable in the respective states under the 
Federal Revenue Act. 


We are merely construing the non-resident 
statute in an analogous way with the resi- 
dent statute out of respect for Florida’s 
interest in attracting investors which is 
summed up by the statement that “it costs 
no more to die in Florida” whether a resi- 
dent of Florida or an owner of property 
subject to taxation in Florida.’ 

This language in Good suggesting 
that the estate tax cap (i.e., the amount 
of the federal credit) applicable to the 
estates of Florida residents is likewise 
applicable to the estates of nonre- 
sidents, is likely dicta. Furthermore, 
it should be noted that the Florida 
cases limiting the total state estate tax 
paid by estates to the federal credit 
have all dealt with the estates of resi- 
dent decedents applying the preceding 


constitutional and statutory provi- 
sions.4 

Representatives of nonresident es- 
tates cite Good as authority for reduc- 
ing the value of Florida real property 
subject to our estate tax by the amount 
of any mortgage on the subject prop- 
erty. Likewise, representatives of 
nonresident estates have, understand- 
ably, seized upon the language in Good 
to argue that since Florida marital 
deduction property is not part of the 
taxable estate, none of the estate tax 
(including the portion reflected in the 
“credit for state death taxes”) is 
attributable to the Florida marital de- 
duction property. Therefore, they ar- 
gue, such Florida marital deduction 
property cannot be subjected to Flor- 
ida’s estate tax. 

The holding in Good has been lim- 
ited by Young v. Lewis, Circuit Court 
of the Second Judicial Circuit, in and 
for Leon County (Case No. 86-2567). 
In Young, the estate of a nonresident 
decedent included Florida real prop- 
erty. The death taxes paid to the domi- 
ciliary state exceeded the amount of 
the federal credit. The personal 
representative argued that Good pro- 
hibited Florida from imposing its es- 
tate tax on the estate of the nonresi- 
dent since the estate had already paid 
the federal credit amount to another 
state. There was no evidence in Young 
that the Florida real property was 
encumbered in any way. The court in 
Young held that Florida could indeed 
impose taxes in accordance with F.S. 
§198.03 (1991), determined as follows: 


Value of Florida Property x Federal Credit = 
Value of Gross Estate 


Florida Estate Tax 


The court in Young stated: 

After careful analysis of the Good case, 
this court finds the actual holding of the 
case to be that property which is encum- 
bered by a mortgage equal to or greater 
than the value of the property cannot be 
used in the fraction to be multiplied against 
the federal credit to determine the Florida 
estate tax for a nonresident.® 

An examination of Good leads to the 
conclusion that the holding in Good, 
as narrowed by Young, can and should 
be further narrowed to hold that the 
value of Florida property of a nonresi- 
dent decedent will be reduced by the 
amount of a nonrecourse mortgage on 
the property. The support for such 
narrowing can be found by examining 
the Federal Estate Tax Return, Form 


706, in light of the facts in Good (see 
footnote 1 in Good which indicates that 
the mortgage was nonrecourse). The 
instructions for Schedule A of Form 
706 state that the full value of the 
mortgaged property is reported in the 
value column of “Schedule A—Real 
Estate” “if the indebtedness may be 
charged against other property of the 
estate that is not subject to that mort- 
gage, or if the decedent was personally 
liable for that mortgage. . . ””? In such 
circumstances, the associated indebt- 
edness would be reported separately 
on “Schedule K—Debts of the Decedent, 
and Mortgages and Liens.” However, 
if the decedent’s estate is not liable for 
the amount of the mortgage (as in the 
case of a nonrecourse mortgage), only 
the value of the mortgaged property 
less the indebtedness is to be reported 
on “Schedule A—Real Estate.” These 
instructions are consistent with Treas- 
ury Regulation §20.2053-7. 

In Good, the nonrecourse debt ex- 
ceeded the value of the mortgaged 
property, therefore, the value of the 
property should have been reduced to 
zero on “Schedule A—Real Estate.” 
This means that because the liability 
exceeded the value of the property, no 
amount of the mortgaged property 
should have been included in “gross 
estate.” Accordingly, neither the de- 
nominator nor the numerator of Flor- 
ida’s apportionment formula for taxing 
the estates of nonresidents should have 


included any amount attributable to 
the mortgaged property.® Likewise, ap- 
plying the same rationale, if the nonre- 
course liability were less than the value 
of the property, only the excess of the 
value of the real property over the 
amount of the nonrecourse liability 
would be reflected in the “total” column 
of “Schedule A—Real Estate” and ac- 
cordingly in the “gross estate.” Florida 
could then apply its nonresident estate 
tax to this excess value reflected in the 
“gross estate.” Only this excess or 
“equity of redemption” would be in- 
cluded in both the numerator and 
denominator of the apportionment for- 
mula. 

An examination of the documents 
filed by the parties in Good, reveals 
that the case should have been liti- 
gated differently. Contrary to the re- 
quirements of Treas. Reg. §20.2053-7, 
the estate listed the Florida real prop- 
erty on Schedule A of the estate tax 
return without reduction for the associ- 
ated nonrecourse mortgages. There- 
fore, the full value of the Florida real 
property ($971,848) was included in 
the gross estate and the full amount 
of the nonrecourse mortgages (allowed 
as $1,114,302) was listed separately 
on Schedule K of the estate tax return. 
The gross estate was accepted by the 
IRS as $1,620,116, and the taxable 
estate as $258,826. 

The correct gross estate should have 
been $648,268.29 The nonrecourse mort- 
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gages should have been netted against 
the real property on Schedule A of the 
estate tax return and not listed sepa- 
rately and fully deducted on Schedule 
K. If the value of the property had been 
reduced on Schedule A by the amount 
of the mortgages, as is proper, the 
value of the Florida property included 
in the “gross estate” would have been 
reduced to zero and the amount of the 
nonrecourse mortgages in excess of the 
Florida real property’s value would not 


have decreased the “taxable estate.” 
The taxable estate should, therefore, 
have been increased from the amount 
finally accepted by the IRS ($258,826) 
to $401,280 reflecting an addback of 
the improper excess deduction 
($142,455) for the amount by which the 
nonrecourse mortgages ($1,114,302) on 
the Florida real property exceeded its 
value ($971,848). The nonrecourse mort- 
gages finally allowed by the IRS were 
$1,114,302 and exceeded the associ- 
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ated Florida real property (valued at 
$971,848) by $142,455. 

The decedent also owned $96,963 of 
tangible personal property in Florida, 
which is unlikely to have been subject 
to the nonrecourse mortgages that en- 
cumbered the real property. Such tan- 
gible personal property was included 
in the gross estate and, accordingly, 
should have been included in Florida’s 
nonresident estate tax apportionment 
formula.!° Because there was no Flor- 
ida real property value in excess of the 
associated nonrecourse liabilities to in- 
clude in the apportionment formula, 
Florida should not have attempted to 
tax the Florida real property. However, 
Florida should have included the tangi- 
ble personal property located in Flor- 
ida in its apportionment formula to be 
multiplied against the federal credit 
to arrive at Florida’s nonresident tax. 


Guidelines for Determining 
the Florida Estate Tax 

Distilled to its essence, a nonresi- 
dent estate should determine if its 
Florida property is subject to Florida’s 
estate tax as follows: 

1) Is the property subject to a nonre- 
course mortgage? If it is, reduce the 
value of the property (but not below 
zero) by the amount of the nonrecourse 
mortgage in accordance with instruc- 
tions for “Schedule A—Real Estate” of 
Form 706. This net value is what is 
reflected on Schedule A of Form 706 
and included in Florida’s taxing for- 
mula for the estates of nonresidents. 

2) Is the property subject to a re- 
course mortgage? The mortgage is a 
recourse mortgage if the debt can be 
satisfied from other estate assets or if 
the decedent was personally liable for 
the mortgage. If the mortgage is re- 
course, the full value of the property 
should be listed on Schedule A and the 
full amount of the mortgage should be 
listed on Schedule K of Form 706. 
Accordingly, the full value of the Flor- 
ida property is included in Florida’s 
taxing formula for the estate of nonre- 
sidents. 

3) Did the Florida property of a 
nonresident decedent pass to the sur- 
viving spouse by way of a marital 
deduction? Unless the property was 
subject to a nonrecourse mortgage, the 
full value of such property is included 
in Florida’s taxing formula for nonresi- 
dent estates. This is because the full 
value of such marital deduction prop- 


erty is included in the federai “gross 
estate.” “Taxable in this state,’ as used 
in defining the numerator portion of 
Florida’s nonresident estate taxing for- 
mula, includes all property situate in 
this state which is transferred from the 
estate of the decedent to the surviving 
spouse if there is a credit for state 
death taxes taken by the nonresident 
estate on the federal estate tax return. 
If a credit is taken by a nonresident 
estate, tax will be assessed as a propor- 
tion of the credit for state death taxes 
based on the value of the Florida prop- 
erty included in the gross estate over 
the value of the total “gross estate.” 
The fact that the Florida property may 
qualify for the marital deduction is 
irrelevant. 


Conclusion 

Young limited Good by finding “the 
actual holding of the case to be that 
property which is encumbered by a 
mortgage equal to or greater than the 
value of the mortgaged property cannot 
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be used in the fraction to be multiplied 
against the federal credit to determine 
the Florida estate tax for a nonresi- 
dent.”!! Young also found the language 
in Good suggesting that the estates of 
nonresidents must be treated in the 
same manner as resident estates (so 
as to preclude nonresident estates from 
paying more than the federal credit for 
state death taxes) to be dicta. Good for 
Young. An additional refinement to the 
Good decision, which is consistent with 
footnote 1 of that decision, is that only 
the net equity of Florida property en- 
cumbered by a nonrecourse mortgage 
is included in Florida’s taxing formula. 
Furthermore, this refinement is consis- 
tent with Florida and federal law with 
or without the Good case. Should we 
say that Young was not quite good 
enough?7} 


1 See I.R.C. §2011 for definition of fed- 
eral credit for state death taxes. All refer- 
ences to the Internal Revenue Code in this 
article are made with respect to the Internal 
Revenue Code of 1986, as amended. 

2 See Fia. Const. art. VII, §5(a). 

3 Department of Revenue v. Good, 398 
So. 2d 938, at 941-942 (Fla. 3d D.C.A. 1981). 

4 See Green v. State, 166 So. 2d 585 (Fla. 
1964); Department of Revenue v. Golder, 326 
So. 2d 409 (Fla. 1976); and Cockrell v. 
Lewis, 389 So. 2d 307 (Fla. 5th D.C.A. 
1980). 

5 LR.C. §2051. 

6 Young v. Lewis, Circuit Court of the 
Second Judicial Circuit, Leon County (Case 
No. 86-2567) at 9. 

7 Form 706, p. 7. 

8 Unlike the nonresident apportionment 
Fra. Apmin. Cope r. 12C-3.03, Fria. Star. 
§198.03 specifically uses the term “gross 
estate” when specifying the denominator 
component of the nonresident apportion- 
ment fraction, “as the value of property 
taxable in this state bears to the value of 
the entire gross estate wherever situate.” It 
follows then that “property taxable in this 
state” must be a subset of the property 
included in the “gross estate.” 

9 The “gross estate” finally accepted by 
the IRS was $1,620,116. This amount should 
be reduced by the value of the Florida real 
property, $971,848, which was included (but 
should have been reduced to zero by the 
nonrecourse mortgages) on Schedule A of 
Form 706. 

10 With a taxable estate of $401,280, the 
federal credit for state death taxes would 
have been $8,761. Florida should have ap- 
portioned this credit based on the value of 
the Florida tangible personal property 
($96,963) over the “corrected” “gross estate” 
of $648,268 times the federal credit to 
arrive at a nonresident estate tax of 
$1,310.40. 

11 Young, Case No. 86-2567 at 9. 
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TRIAL LAWYERS FORUM 


Consideration of Employers’ 
Financial Resources in Vicarious 
Liability Actions for Punitive Damages 


here is a question under 

Florida law as to whether 

evidence of an employer’s 

financial resources is ad- 
missible in an action to hold an em- 
ployer liable for punitive damages for 
the wrongdoing of its employee under 
Mercury Motors v. Smith, 393 So. 2d 
545 (Fla. 1981). No post-Mercury Mo- 
tors case expressly addresses this is- 
sue, and cases that fail to distinguish 
between “vicarious” employer liability 
under Mercury Motors and “direct” em- 
ployer liability under Bankers Multiple 
Line Insurance Co. v. Farrish, 464 So. 
2d 530 (Fla. 1985), make it difficult to 
answer this question. This article ana- 
lyzes whether the plaintiff! should be 
permitted to introduce evidence of the 
employer’s financial resources in cases 
involving Mercury Motors’ “vicarious” 
punitive damages. 


“Vicarious” and “Direct” 
Punitive Damages Liability 
Prior to the Florida Supreme Court’s 
landmark decision in Mercury Motors, 
some courts held employers vicariously 
liable for their employees’ acts for puni- 
tive damages without requiring the 
plaintiff to prove any fault on the part 
of the employer. See, e.g., Life Ins. Co. 
of North America v. del Aquila, 389 So. 
2d 303 (Fla. 5th DCA 1980), quashed 
in part, Life Ins. Co. of North America 
v. del Aquila, 417 So. 2d 651 (Fla. 
1982). In other pre-Mercury Motors 
cases, courts required proof that the 
employer committed a wrong, inde- 
pendent of the subject employee’s puni- 
tive tort, that foreseeably contributed 
to the injury before they permitted 
juries to award punitive damages for 
vicarious liability against the employer. 
See, e.g., Alexander v. Alterman Trans- 
port Lines, Inc., 350 So. 2d 1128 (Fla. 
1st DCA 1977), appeal after remand, 


Florida caselaw 
does not expressly 
exclude from 
evidence an 
employer’s financial 
resources in a@ case 
involving vicarious 
liability for punitive 
damages 


by Martin L. Garcia 
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387 So. 2d 422 (Fla. 1st DCA 1980). In 
1981, the Mercury Motors case resolved 
this conflict by requiring that “some 
fault” be shown before imposing vicari- 
ous liability against the employer for 
punitive damages. 

Under Mercury Motors, an employer 
may be held vicariously liable for puni- 
tive damages for the improper conduct 
of its employee only if the employer 
commits a separate and independent 
tort, distinct from the employee’s ac- 
tions, that foreseeably contributes to 
the plaintiffs harm. Mercury Motors, 
393 So. 2d 545; Leon County Humana 
Society v. DeGroat, 439 So. 2d 949 (Fla. 
1st DCA 1983), rev. denied, 450 So. 2d 
486 (Fla. 1984); Pier 66 Co. v. Poulos, 
542 So. 2d 377 (Fla. 4th DCA 1989), 
rev. denied, 542 So. 2d 462 (Fla. 1989). 
This is commonly known as the “vicari- 
ous” theory of punitive damages liabil- 
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ity. Under this theory, the employer’s 
tortious conduct need not be of the type 
that warrants the imposition of puni- 
tive damages in and of itself; the con- 
duct need only amount to simple 
negligence. See Florida Standard Jury 
Instruction 6.12(c) and Horizon Leas- 
ing v. Leefmans, 568 So. 2d 73 (Fla. 4th 
DCA 1990). 

Alternatively, a corporate employer 
may be held liable for punitive dam- 
ages when the person whose conduct 
warrants imposition of punitive dam- 
ages is a principal owner or a manag- 
ing agent of the corporation. Bankers 
Multiple Line Ins. Co. v. Farrish, 464 
So. 2d 530. Taylor v. Gunter Trucking 
Co., Inc., 520 So. 2d 624 (Fla. Ist DCA 
1988), rev. denied, 531 So. 2d 169 (Fla. 
1988). See also Florida Standard Jury 
Instruction 6.12(b). This is commonly 
referred to as the “direct” theory of 
punitive damages liability.3 Under this 
theory, the corporate employer is held 
liable for actions that are considered 
the corporation’s “own” actions, rather 
than for the actions of its employee. 


Pre- and Post- 
Mercury Motors Decisions 

Courts admitted evidence of a defen- 
dant’s financial resources long before 
Mercury Motors. Plaintiffs introduced 
defendants’ “big” numbers in order to 
establish how much it would take to 
“punish” the defendant, while defen- 
dants introduced “small” numbers in 
order to avoid awards that would bank- 
rupt them. Lehman v. Spencer Ladd’s, 
Inc., 182 So. 2d 402 (Fla. 1966); Ri- 
naldi v. Aaron, 314 So. 2d 762 (Fla. 
1975); Hoy v. Poyner, 305 So. 2d 306 
(Fla. 2d DCA 1974). 

In numerous pre-Mercury Motors 
cases in which employers were held 
liable for punitive damages for actions 
of their employees, evidence of the 


‘ 


employers’ financial condition was ad- 
mitted. For example, see Joab, Inc. v. 
Thrall, 245 So. 2d 291 (Fla. 3d DCA 
1971); Richards Co. v. Harrison, 262 
So. 2d 258 (Fla. 1st DCA 1972). Also, 
in several cases following Mercury Mo- 
tors, courts admitted evidence 
concerning an employer’s financial re- 
sources. See, e.g., St. Regis Paper Co. 
v. Watson, 428 So. 2d 243 (Fla. 1983); 
Smith v. Telophase National Crema- 
tion Society, Inc., 471 So. 2d 163 (Fla. 
2d DCA 1985); and Evering v. Smith- 
wick, 526 So. 2d 185 (Fla. 3d DCA 
1988). However, these post-Mercury 
Motors cases do not explain the theory 
under which the employers were held 
liable (i.e., direct or vicarious punitive 
liability).4 Without such an explana- 
tion, the question remains whether an 
employer’s financial resources should 
serve as a measure of punitive dam- 
ages in a vicarious liability case. 

Evidence of the employee’s financial 
resources are indisputably admissible 
in a “vicarious” punitive damages case 
(or one in which the plaintiff sued the 
employee alone), because it is the em- 
ployee who is to be punished. Simi- 
larly, evidence of an employer’s finan- 
cial resources are relevant in a “direct” 
employer punitive damages case, be- 
cause it is the employer that is to be 
punished.5 However, in a Mercury Mo- 
tors “vicarious” punitive damages case, 
where the employee has committed the 
punitive act and the employer merely 
has committed an act constituting 
“some fault,’ there is a real question 
as to whether the employer’s financial 
resources should serve as a measure 
of punitive damages. Arguably, the 
financial information that should be 
relevant is that of the employee, the 
person who committed the punitive 
act, and not the employer, who has 
merely committed an act that amounts 
to “some fault.” However, the incentive 
to the employer that follows punitive 
damages liability may be muted if, by 
excluding the employer’s financial re- 
sources, the punitive award is ren- 
dered so small that it becomes insig- 
nificant. 


Relevance of an Employer’s 
Financial Resources 

When an employer is held vicari- 
ously liable for punitive damages aris- 
ing out of the conduct of its employee, 
the employer itself is not being “pun- 
ished.” This is clearly demonstrated 


by U.S. Concrete Pipe Co. v. Bould, 437 
So. 2d 1061 (Fla. 1983), in which the 
Florida Supreme Court held that pub- 
lic policy does not preclude insurance 
coverage for punitive damages for which 
a person or corporation is held vicari- 
ously liable. In contrast, punitive dam- 
ages liability for one’s own wrongful 
conduct cannot be insured, because 
this would defeat the punishing and 
deterring effects of a punitive award. 
Id. at 1064. 

What occurs when an employer is 
held vicariously liable for punitive dam- 
ages under Mercury Motors is that: 

1. A person commits a wrong that war- 
rants punishment; 

2. An appropriate punishment, in the 
form of punitive damages, is assessed; and 

3. Respondeat superior (and the “some 
fault” requirement) permit the plaintiff to 
hold the employer vicariously liable for the 
punitive damages award. 

The only evidence of financial worth 
that is arguably relevant to the jury’s 
evaluation of punitive damages in such 
a case is the financial condition of the 
person who committed the wrong, the 
employee. It is for that person’s actions 
that punishment is being imposed. Per- 
mitting the plaintiff to recover this 
award from the employer, who is more 
likely to be able to pay the award, is 
merely a “bonus” to the plaintiff.6 

Permitting the jury to hear evidence 
of an employer’s substantial net worth 
merely incites the jury to award a 
larger sum. An increased judgment, to 
be paid by the employer, punishes the 
employer, who committed only a negli- 
gent act, and not the employee, who 
committed the intentional wrong. This 
anomalous result is inconsistent with 
the decisions in U.S. Concrete Pipe Co., 
Mercury Motors, and all of the Florida 
Supreme Court decisions that describe 
the highly egregious conduct of which 
one must be guilty in order to be held 
liable for punitive damages. 

Cases decided before Mercury Mo- 
tors, on the other hand, serve as pre- 
cedent that evidence of the employer’s 
financial resources may be admitted. 
For instance, in Alexander v. Alterman 
Transport Lines, Inc., 387 So. 2d 422 
(Fla. lst DCA 1980), the court required 
that the plaintiff allege and prove some 
fault on the part of the employer before 
subjecting the employer to punitive 
damages liability. See also Alexander 
v. Alterman Transport, 350 So. 2d 1128 
(Fla. 1st DCA 1977). In the 1980 Alex- 
ander decision, the appellate court af- 


firmed the lower proceedings, in which 
the employer was held vicariously li- 
able for punitive damages; the Alexan- 
der trial court admitted evidence of the 
corporate employer’s financial re- 
sources. The Mercury Motors court cited 
this case with approval. 

In other pre-Mercury Motors cases, 
juries awarded different amounts of 
punitive damages against employees 
and employers for the employee’s wrong- 
ful conduct. See, e.g., Keyes Co. v. Sens, 
382 So. 2d 1273 (Fla. 3d DCA 1980). 
Such decisions often cite Lehman, in 
which the Florida Supreme Court held 
that, when plaintiffs seek punitive dam- 
ages against more than one defendant, 
it is permissible to introduce evidence 
of the financial worth of any or all of 
the defendants. Lehman, 182 So. 2d at 
403. The Supreme Court cited Lehman 
in the St. Regis decision (a post- 
Mercury Motors opinion), for the pro- 
position that a defendant’s financial 
condition is one of the factors a jury 
may consider in assessing punitive 
damages. St. Regis, 428 So. 2d at 246. 
The St. Regis court admitted evidence 
of the corporate employer’s net worth, 
though it is not clear whether the case 
involved direct or vicarious punitive 
liability. 

Arguments supporting the admissi- 
bility of evidence of an employer’s fi- 
nancial resources may be gleaned from 
these cases. However, these decisions 
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and principles either precede Mercury 
Motors or fail to address the subject 
issue, and are not easily reconciled 
with the notion that an employer may 
insure its vicarious liability for puni- 
tive damages. 

Admitting evidence of an employer’s 
financial worth in a vicarious punitive 
damages case arguably results in the 
following: 

1. It invites the jury to assess punitive 
damages in an amount that far exceeds the 
financial resources of the wrongdoer, the 
employee; 

2. It invites the jury to punish the corpo- 
rate employer by awarding a larger amount 
of punitive damages, even though the em- 
ployer has not engaged in conduct that 
warrants its punishment; and 

3. It causes insurers to pay unjustifiably 
large awards of punitive damages, and then 
to spread the cost of such awards over all 
of their policyholders. 

The “punishment” that was origi- 
nally supposed to have been imposed 
on the actor is thus translated into 
“punishment” of all policyholders of the 
insurer of the employer of the actor. 
This results in a windfall to plaintiffs 
and defeats the punishing and deter- 
ring effects that are the principal justi- 
fications for permitting punitive dam- 
ages to be imposed. If evidence of the 
employer’s financial resources is not 
relevant to the jury’s consideration of 
punishment to the employee, the evi- 
dence should not be admitted. 

On the other hand, actions that give 
rise to punitive damages must be quite 
egregious and the law is designed to 
discourage such actions. To this end, 
perhaps an employer’s financial re- 
sources should be admissible to dis- 
courage employers from committing 
“some fault” associated with punitive 
conduct. If only the employee’s finan- 
cial resources were admitted, there 
would be very little incentive for em- 
ployers to supervise their employees 
to prevent this type of conduct. 


Conclusion 


When a plaintiff seeks to hold an 
employer vicariously liable for punitive 
damages under Mercury Motors, cer- 
tain arguments support the conclusion 
that evidence of an employer’s finan- 
cial resources should be deemed inad- 
missible. Such evidence arguably is not 
relevant, because punitive damages are 
being awarded to punish an employee; 
the employer is simply being held vicari- 
ously liable for those punitive dam- 
ages. On the other hand, Florida case- 
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law does not expressly exclude from 
evidence an employer’s financial re- 
sources in a case involving vicarious 
liability for punitive damages. Permit- 
ting this evidence arguably encourages 
careful and prudent supervision of em- 
ployees to make certain they are not 
committing punitive acts.0 


1 Because punitive damages may not be 
awarded in an amount that will bankrupt 
the defendant, see Lehman v. Spencer Ladd’s, 
Inc., 182 So. 2d 402 (Fla. 1966), and Rinaldi 
v. Aaron, 314 So. 2d 762 (Fla. 1975), a 
defendant’s evidence that it has meager 
financial resources unquestionably should 
be admitted, to prevent the jury from enter- 
ing an award which would bankrupt the 
defendant. 

2 The holding in Mercury Motors v. 
Smith, 393 So. 2d 545 (Fla. 1981), applies 
to employment relationships and “other simi- 
lar respondent superior cases.” Id. at 549. 

3 There appears to be some disagreement 
concerning whether, in Winn Dixie v. Robin- 
son, 472 So. 2d 722, 725 (Fla. 1983), the 
Florida Supreme Court recognized a second 
theory of direct punitive liability. After 
discussing the holding of Bankers Multiple 
Line Ins. Co. v. Farrish, 464 So. 2d 530 (Fla. 
1985), the court stated: “We also hold that 
Mercury Motors is not applicable in the 
present case where the suit was tried on the 
theory of direct liability of Winn Dixie, and 
the jury, by special verdict, decided that 
Winn Dixie should be held directly liable for 
punitive damages.” This disagreement is 
apparent in Laborers’ International Union 
v. Rayburn Crane Service, 559 So. 2d 1219 
(Fla. 2d D.C.A. 1990). In Laborers’ Interna- 
tional, the majority felt that the actions of 
a low-level member of a union were suffi- 
cient to support direct liability of the union 
for punitive damages under Winn Dixie. See 
Laborer’s International, 559 So. 2d at 1222. 
Judge Altenbernd, in a well-reasoned con- 
curring and dissenting opinion, focused on 
Mercury Motors, and disagreed that Winn 
Dixie supported a finding of direct liability 
for punitive damages. 

For an example of a case that treats Winn 
Dixie and Bankers as if they concern the 
same theory of direct liability, see Montgom- 
ery Ward v. Hoey, 486 So. 2d 1368 (Fla. 5th 
D.C.A. 1986), review denied, 494 So. 2d 
1151, 1152 (Fla. 1986). See also Florida 
Standard Jury Instruction 6.12(b), “Notes 
on Use,’ 43. Analysis of this issue would 
require an entire article; the outcome of this 
disagreement does not affect the issues 
addressed in this article. 

4 Recently, in Nordyne, Inc. v. Florida 
Mobile Homes Supply, Inc., 18 Fla. L. Weekly 
2273 (Fla. 1st D.C.A. October 20, 1993), the 
court of appeals framed a punitive damage 
jury instruction. That instruction directed 
the jury to consider Nordyne’s financial 
resources. Nordyne, 18 Fla. L. Weekly at 
2276. By citing Bankers Multiple Line in 
support of this instruction, the court identi- 
fied Nordyne, Inc. as a “direct” liability case. 

5 See supra note 4. 

6 Florida Standard Jury Instruction 
6.12(c) fails to make this clear, however. In 


fact, this instruction suggests independent 
employer liability for punitive damages, 
and may be read to allow separate awards 
of punitive damages against the employer 
and employee. This result appears to be 
inconsistent with the holding of Mercury 
Motors and the legal theory upon which it 
is based. For an example of the curious 
result permitted by this instruction, see 
Carroll Air Systems, Inc. v. Greenbaum, 
18 Fla. L. Weekly D2525 (Fla. 4th D.C.A., 
Dec. 1, 1993). In Carroll Air, the court 
upheld a vicarious liability punitive 
damages verdict against an employer where 
the jury did not assess punitive damages 
against the employee. 
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ENVIRONMENTAL & LAND USE LAW 


ettlement issues under the 
Comprehensive Environ- 
mental Response, Compen- 
sation, and Liability Act 
(CERCLA)! are critical because CER- 
CLA actions are prohibitively expensive 
and time-consuming for both the gov- 
ernment and potentially responsible 
parties (PRP’s).2 The stated goal of 
CERCLA is to encourage PRPs’ rapid 
and voluntary assumption of cleanup 
costs for damage to the environment.? 
The voluntary aspect of CERCLA is 
an illusion. CERCLA’s structure and 
the courts’ interpretation of CERCLA 
is designed to force PRP’s to settle.4 
“Liability under CERCLA is strict, ret- 
roactive, joint and several and in most 
cases, largely without regard to causa- 
tion, whether or not the conduct in 
question was legal under federal and 
state law when undertaken and virtu- 
ally without effective defenses.” 

PRP’s faced with CERCLA claims 
are in a quagmire. If PRP’s choose not 
to pursue settlement, they risk the 
imposition of enormous monetary li- 
ability.6 If PRP’s do settle and the 
settlement agreement is not air-tight 
and conclusive (most are not), PRP’s 
are faced with potential ongoing mone- 
tary liability.’ Therefore, PRP’s are 
forced to decide which is the lesser of 
the two evils—settling or not settling. 
PRP’s will be better equipped to make 
this decision if they understand the 
CERCLA settlement rules, the benefits 
and detriments of settling and not 
settling, and the subtleties of CERCLA 
settlement agreements. 


CERCLA Settlement Rules 

The government controls settlement 
under CERCLA. CERCLA §122 sets 
forth the parameters of settlement, 
which are as follows: 

1) The federal government is the 
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only party with the power to initiate 
CERCLA settlement proceedings.? For 
example, the government can foreclose 
the ability of the PRP’s to pursue 
settlement by deciding that settlement 
of a particular CERCLA claim is not 
in the public interest!° or that there 
are not enough PRP’s participating in 
the settlement process.!! 

2) Subject to the requirements of 
good faith, the government decides who 
will participate in settlement negotia- 
tions and how and when settlement 
negotiations shall proceed.!2 ; 

3) The government initiates formal 
settlement proceedings by sending no- 
tice letters to PRP’s.!3 The notice letter 
is submitted for purposes of facilitating 
settlement.!4 The notice letter provides 
pertinent settlement information in- 
cluding i) the names and addresses of 
other PRP’s; ii) the volume and nature 
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of the substances applicable to each 
PRP; and iii) the ranking by volume of 
the substances at the facility.15 

The notice letter also triggers re- 
quirements for the government and 
PRP’s. The government must stay en- 
forcement proceedings and commence- 
ment of remedial action feasibility 
studies during the specific timeframes 
provided in CERCLA §122.!6 This de- 
lay is designed to provide PRP’s with 
sufficient time to organize and submit 
a settlement proposal to finance and 
undertake remedial actions required 
under CERCLA within the timeframe 
provided in CERCLA §122(2)(A).17 

The government may, however, devi- 
ate from the stay requirement if the 
government determines the environ- 
mental hazard is a national emer- 
gency!8 or the government concludes 
the PRP has not submitted a good faith 
proposal.!9 

4) The government’s tools to encour- 
age settlement include: 

¢ Nonbinding Preliminary Alloca- 
tions of Responsibility (NBAR’s). The 
government, in its discretion, may pre- 
pare nonbinding preliminary alloca- 
tions of responsibility (NBAR’s) for the 
use of the PRP in facilitating settle- 
ment.20 NBAR’s distribute percentages 
of liability for response costs among 
PRP’s.2! The NBAR’s are for reference 
only and may not be used as evidence 
against PRP’s.22 

° MixedFunding Agreement. The gov- 
ernment has discretion to offer mixed 
funding agreements in which the gov- 
ernment agrees to fund a portion of the 
remedial action costs.23 Mixed funding, 
however, is rarely used and causes 
administrative difficulties. 

* Covenant Not to Sue. The govern- 
ment has discretion to provide PRP’s 
with a limited or complete covenant 
not to sue concerning matters addressed 


in the settlement agreement.”4 Discre- 
tionary covenants not to sue” will only 
be granted if the following prerequi- 
sites are met: i) The PRP is in 
compliance with the settlement agree- 
ment; ii) the covenant not to sue is in 
the public interest; or iii) the covenant 
not to sue will expedite remedial action 
in compliance with the National Contin- 
gency Plan; and iv) the settlement 
agreement has been approved by the 
government.?6 

A covenant not to sue is not effective 
until the remedial action called for in 
the settlement is satisfactorily com- 
pleted by the PRP.2’ Additionally, most 
covenants not to sue are not applicable 
to future liability arising from un- 
known or unforeseen conditions.28 

¢ The government may propose sev- 
eral different types of settlement 
agreements, including PRP-funded and 
PRP-operated cleanups (CERCLA 
§122(d)), government-operated clean- 
ups with costs reimbursed by PRP’s 
(CERCLA §122(h)), and de minimis 
settlements for PRP’s who are only 
slightly factually responsible for the 
release leading to response costs under 
CERCLA (CERCLA §122(g)).29 The pre- 
requisites applicable to each type of 
agreement and the time periods for 
public comment or government input 
are set forth in CERCLA Subsections 
122(d), (g), and (h).99 Settlement agree- 
ments under CERCLA may be either 
in the form of a consent decree or an 
administrative order (collectively re- 
ferred to herein as settlement 
agreement(s)).3! 


Benefits and Detriments of 
Settlement and Nonsettlement 

PRP’s must analyze the benefits and 
detriments of settling and not settling 
under CERCLA to properly prepare a 
defense strategy to the government’s 
CERCLAclaim. Although CERCLA stat- 
utes and regulations provide the 
framework to strongly encourage set- 
tlement, the government’s practical 
application of the CERCLA statutes 
and regulations have sometimes dis- 
couraged settlement. These issues are 
key to the PRP’s negotiating strategy. 

PRP settlors may reap substantial 
benefits under the “ideal CERCLA set- 
tlement.” One of the major benefits 
offered under the “ideal CERCLA set- 
tlement” is financial savings. 

Settling PRP’s may save substantial 
sums of money by settling early and 


avoiding time-consuming costly litiga- 
tion.32 “If engaged in ‘full-blown’ 
CERCLA litigation, the transactional 
costs [for nonsettlors] can easily reach 
$200,000 to $300,000 every six months 
for small groups of mid-volume to de 
minimis PRPs.”33 Also, PRP’s settling 
in the early stages of a CERCLA claim 
are likely to be rewarded with a reduc- 
tion in liability.54 Typically, only a 
minimal amount of information is avail- 
able in the early stages of litigation 
and settlement negotiations.*5 There- 
fore, “[D]efendants will generally settle 
for substantially less—indeed, often for 
far less given the inherent problems of 
proof in [CERCLA] cases than—the 
asserted damages.”36 

Another significant benefit offered 
under the “ideal CERCLA settlement” 
is avoidance of joint and several liabil- 
ity.37 CERCLA settlors have the op- 
portunity to quantify and limit their 
present CERCLA liability to the sums 
agreed upon for settlement by the gov- 
ernment.38 Conversely, nonsettlors 
have been deemed jointly and severally 
liable for CERCLA claims in a majority 
of cases because the damages at issue 
were indivisible.®9 

The “ideal CERCLA settlement” is 
enticing because PRP’s have the right 
to pursue contribution claims for mo- 
nies paid in excess of their fair share 
liability against nonsettling PRP’s.*° 
Conversely, nonsettling PRP’s are pre- 
cluded from pursuing contribution 
claims against settling PRP’s pursuant 
to the protections provided in CERCLA 
§§113 and 122.41 These protections are 
designed to induce PRP’s to settle.*? 

Settling PRP’s have the option to 
negotiate to limit their potential liabil- 
ity to the government by requesting a 
mixed funding (between PRP and Su- 
perfund monies) settlement agreement 
(although mixed funding is seldom 
granted, and Superfund money gener- 
ally is used to reimburse, rather than 
supplement, PRP payments) and/or a 
covenant not to sue.*% 

Finally, CERCLA settlement agree- 
ments, once concluded, are readily 
approved by the courts. Most courts 
generally rubber stamp government- 
approved settlement agreements, even 
those appearing inherently unfair to 
nonsettlors.44 Courts rationalize their 
decision by stating that they are carry- 
ing out the CERCLA goals of encourag- 
ing early settlement by PRP’s.45 

The major detriment of CERCLA 
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settlement is that settlement does not 
generally yield the “ideal” results. Many 
CERCLA settlements are open-ended 
and extremely time-consuming. Vari- 
ous avenues are available for the 
government and private parties to pur- 
sue further environmental claims/ 
litigation against a settlor, even if a 
CERCLA settlement is in place. 

CERCLA settlements are limited to 
the scope of the matters addressed in 
the settlement agreement and do not 
apply to nonparties to the settlement.4® 
This is true even if the settlement 
agreement contains a discretionary cove- 
nant not to sue, because this covenant 
does not generally apply to unforseen 
or unknown circumstances. The gov- 
ernment consistently prohibits these 
covenants from precluding future gov- 
ernmental actions which are necessary 
to assure protection of the environment 
and public health and welfare.4”7 These 
settlement qualifications provide the 
government with an avenue to pursue 
future claims against settling PRP’s 
when the government is not happy 
with the remedial action or discovers 
further environmental contamination 
at the site.48 The EPA’s Model Consent 
Decree entitles the government to moni- 
tor the site for at least five years. 
Therefore, settling PRP’s may still be 
exposed to significant future CERCLA 
claims which do not fall under the 
umbrella of the settlement agreement 
and the corresponding settlement pro- 
tections therein. 

CERCLA settlors may also be sub- 
ject to state law claims by private 
parties.*9 Private parties may pursue 
environmental claims against a set- 
tling PRP under state law claims such 
as indemnification, contribution, and 
other miscellaneous tort claims. 

Settlement agreements have been 
subject to increasing collateral attacks 
by nonsettling PRP’s.°° For example, 
nonsettling PRP’s have filed suits chal- 
lenging fair share cost settlements.5! 
However, to date, these suits have been 
largely unsuccessful.52 Nonsettling 
PRP’s also have attempted to circum- 
vent the contribution protections of 
CERCLA §§113 and 122 by pursuing 
claims for response costs under 
CERCLA §107.53 Some of these collat- 
eral actions have been successful.54 

Due to the enormous cost of environ- 
mental cleanup, it is likely that the 
trend toward nonsettlors pursuing col- 
lateral claims against settling PRP’s 


shall continue, especially if nonsettlors 
experience increasing success. 

Another limitation of CERCLA set- 
tlement agreements has been created 
because the government has increas- 
ingly assumed a hard-line position in 
settlement negotiations due to its fa- 
vorable status under CERCLA statutes 
and regulations.®5 The government does 
not generally entertain settlement ne- 
gotiations unless PRP’s representing a 
substantial portion of the cleanup costs 
are participating in the settlement ne- 
gotiations.5® Also, in recent years the 
government has been less willing to 
offer PRP’s discretionary benefits un- 
der CERCLA statutes and regulations 
as an incentive to settle.5? The govern- 
ment also has demanded that its form 
of settlement agreement which is 
drafted in their favor be accepted by 
settlors.58 These shortcomings often 
make CERCLA settlement much less 
desirable. PRP’s are then forced to 
consider the benefits and detriments 
of not settling under CERCLA. 

The major benefits of not settling 
under CERCLA are: i) Nonsettlors have 
the opportunity to present a defense 
to the CERCLA claims; ii) res judicata 
bars future claims on litigated CER- 
CLA issues;®? and iii) nonsettlors are 
not bound by the terms of governmen- 
tal settlement agreements which often 
contain severe penalty provisions for 
late performance of remedial action 
and indemnification provisions which 
protect the government from any envi- 
ronmental problems caused by the 
remedial action of the PRP’s.®? These 
benefits, however, are offset by the 
detriments of nonsettlement. One of 
the major problems of nonsettlement 
is that it is extremely difficult to suc- 
cessfully defend a CERCLA claim.®! 
Nonsettlors must contend with the 
strict liability standard and the limited 
CERCLA defenses which are difficult, 
if not impossible, to prove.62 Further- 
more, the risk of loss is enormous.® 
Nonsettlors are exposed to contribu- 
tion claims from settling PRP’s who 
have paid more than their fair share 
of liability.64 Additionally, in the ma- 
jority of cases, nonsettlors are jointly 
and severally liable for CERCLA 
claims. Therefore, nonsettlement may 
be equally or even more risky than 
settlement to PRP’s depending on their 
particular factual circumstances. 

In conclusion, the optimal decision 
as to whether to settle a CERCLA 


claim is largely dependent upon the 
facts of each PRP’s case and whether 
the government is receptive to settle- 
ment. PRP’s should consider the 
following factors in making this deci- 
sion: 

1) The scope of the settlement terms: 
Is the settlement comprehensive 
enough to reduce the likelihood of fu- 
ture CERCLA claims? 

2) The government’s position on set- 
tlement: Is the EPA inclined to offer 
substantial benefits to pursue a rapid 
settlement of the CERCLA claim? 

3) Costs: Are settlement negotiations 
likely to be equally costly and time- 
consuming as CERCLA litigation? If 
so, what incentives, if any, are being 
offered to the PRP to enter into a 
CERCLA settlement agreement? 

In the event the PRP resolves the 
above issues in favor of settlement, the 
PRP still has another hurdle to over- 
come which is the CERCLA settlement 
agreement. 


CERCLA 
Settlement Agreement 

CERCLA settlement agreements are 
complex and an in-depth analysis is 
beyond the bounds of this article. CER- 
CLA settlors generally should under- 
take efforts to ensure that their 
settlement agreement is as compre- 
hensive as possible. The CERCLA set- 
tlor should be aware that the EPA has 
drafted a model consent decree for use 
in CERCLA settlements which favors 
the EPA.66 The EPA suggests that 
there is little room for negotiation on 
the boiler-plate provisions provided in 
the model consent decree.®’ 

Even in light of the EPA’s position, 
the PRP should consider the following 
factors which often appear in the EPA’s 
proposed settlement agreement: 

¢ Provision Providing Level of Work 
Performance. The statement of work 
provision provided by the government 
is often couched in broad terms to give 


the government substantial leeway.®8 
The PRP should request that this state- 
ment of work be narrowed to specifically 
identify the required cleanup and 
cleanup levels. 

¢ Additional Work Provision. The gov- 
ernment will often try to incorporate a 
settlement provision which entitles the 
government to require additional work 
if the government deems it as neces- 
sary.°? The PRP should use its best 
efforts to exclude or severely limit any 
obligations to perform “additional 
work.” 

¢ Provision Regarding Certificate of 
Completion. This provision should be 
revised to add the requirement that the 
EPA shall issue a certificate of comple- 
tion when the PRP has performed a 
remedy promoted and designed by the 
EPA, even if the remedy is not per- 
fect.70 

The Indemnity Provision. The PRP 
should ensure that the indemnity pro- 
vision excludes any indemnification 
arising out of PRP remedial action 
undertaken pursuant to government 
decision and direction.”! If the govern- 
ment’s cleanup plan causes further 
harm, the PRP should not be responsi- 
ble for the damages. 

¢ Force Majeure Provision. The PRP 
should ensure that there is a force 
majeure provision that precludes the 
penalties due to delays which are be- 
yond the PRP’s control.72 

¢ Dispute Resolution Provision. The 
PRP should be cognizant of the stan- 
dard of review being applied in the 
dispute resolution (i.e., arbitrary and 
capricious) and determine whether it 
is appropriate under all circum- 
stances.73 Also, the PRP should attempt 
to incorporate a provision that stipu- 
lated penalties be stayed during any 
dispute. 

With regard to factual matters, the 
PRP should ensure that the settlement 
agreement is complete as to the subject 
matter of the agreement (i.e., hazard- 
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ous substances and claims at issue); 
the identification of the site (i.e., all of 
the property rather than a portion of 
the property); and the parties to the 
settlement agreement (i.e., state, local, 
and federal governments). 

There may be additional legal or 
factual matters for consideration which 
are specific to a particular PRP CER- 
CLA settlement agreement. PRP’s 
should seek professional assistance in 
this area. 


Conclusion 

There is no easy answer to the ques- 
tion of whether a PRP facing a CERCLA 
claim should settle. The PRP must 
analyze the facts in terms of the bene- 
fits and detriments of settling or not 
settling under CERCLA. If a PRP is 
able to promptly conclude a reasonable 
CERCLA settlement and achieve some 
sense of finality, settlement may be the 
best option for the PRP. Alternatively, 
if the PRP is facing a long, drawn-out 
settlement process that offers a limited 
settlement and many concessions to 
the government, the PRP may want to 
risk litigating its CERCLA claim. In 
essence, the PRP must decide whether 
settling is the lesser evil. 
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Structuring Deferred Like-Kind 
Real Estate Exchanges Under the 
Safe Harbor Regulations 


his article is an overview 

of issues and requirements 

associated with structuring 

a nonsimultaneous like- 
kind exchange of real estate under IRC 
§1031! using the deferred exchanges 
regulations which were effective June 
10, 1991 (“regulations”).2 It also fo- 
cuses on the proposed regulations 
coordinating deferred exchanges with 
the recognition of income under the 
installment method.’ Other issues re- 
levant in all like-kind exchanges, such 
as the definition of “like-kind prop- 
erty,’ the treatment of “boot,” that is, 
cash, nonlike-kind property, or liabili- 
ties transferred with the property, ex- 
changes involving related parties, and 
basis adjustments are beyond the scope 
of this article. 

Section 1031’s purpose is to relieve 
taxpayers from paying tax at the time 
property held for business or invest- 
ment purposes is transferred in ex- 
change for similar property.‘ If struc- 
tured properly, gain realized, that is, 
the difference between the adjusted 
basis of the property transferred and 
the fair market value of the property 
received, escapes current taxation, ex- 
cept to the extent boot is received. 

In the ideal exchange, the taxpayer 
simultaneously exchanges his or her 
property (“relinquished property”) for 
the like-kind property, with adjust- 
ments for differing values and equities 
at one closing. Such an exchange is 
rare because it requires finding a party 
with like-kind property who wants the 
taxpayer’s property. The more likely 
§1031 exchange is one which is three- 
cornered in form whereby there exists 
the taxpayer, a buyer who purchases 
the relinquished property, and a third 
party (“seller”) who has like-kind 
property (“replacement property”). A 
three-cornered exchange can close 


The purpose of IRC 
$1031 is to relieve 
taxpayers from 
paying tax at the 
time property held 
for business or 
investment purposes 
is transferred in 
exchange for similar 
property 


by Jennifer R. Newsom 
and John J. Reid 


simultaneously. More often, though, 
these exchanges are deferred, that is, 
contractual relationships among these 
three parties are established and clos- 
ings occur at differing times. In the 
past, deferred exchanges, historically 
known as “Starker exchanges,” were 
structured by using a fourth party 
trustee or escrow agent to facilitate the 
exchange, drafting contracts that made 
the buyer’s closing contingent on the 
buyer’s acquiring the replacement prop- 
erty for later transfer to the taxpayer, 
or otherwise securing the buyer’s obli- 
gation to acquire replacement prop- 
erty. Applying local agency law con- 
cepts and the doctrine of constructive 
receipt, the Internal Revenue Service 
had varying degrees of success re- 
characterizing such transactions as tax- 
able sales. A taxpayer’s actual receipt 
of cash or other nonlike-kind property 
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before receiving replacement property, 
unrestricted access to sale proceeds 
held in escrow or trust, or failure to 
integrate the transactions were all 
grounds upon which a successful IRS 
challenge could rest.® The effect of such 
a recharacterization was particularly 
unpleasant considering that the tax- 
payer may have received no cash in the 
exchange with which to pay the now- 
due tax. 

The regulations establish various safe 
harbors for nonsimultaneous ex- 
changes, thereby lessening the risk of 
an attack on the aforementioned 
grounds.’ Note, however, the safe har- 
bors are inapplicable to those arrange- 
ments whereby the taxpayer transfers 
the relinquished property after receiv- 
ing the replacement property (com- 
monly referred to as “reverse Stark- 
ers”).8 


The Safe Harbors 

e Security Devices—There are pri- 
marily two kinds of safe harbors.? The 
first, security devices, is designed to 
secure or guarantee the buyer’s obliga- 
tion to acquire replacement property. 
A taxpayer using a security device can 
better assure fulfillment of the buyer’s 
obligation to purchase replacement prop- 
erty without being in actual or con- 
structive receipt of the sale proceeds. 
Security devices include guarantees of 
third parties, mortgages, letters of 
credit, and “qualified escrow accounts 
or trusts.” Using a security device 
without a qualified intermediary (dis- 
cussed below) requires continued reli- 
ance on the buyer to complete the 
exchange. 

The regulations contain no examples 
illustrating the use of a mortgage or 
deed of trust in a deferred exchange. 
Presumably, the taxpayer transfers the 
relinquished property to a buyer pur- 


suant to a contract with the buyer and 
secures the buyer’s contractual obliga- 
tion to purchase and transfer the re- 
placement property by a mortgage or 
deed of trust on the relinquished prop- 
erty. The possible adverse reactions of 
the party, if any, financing the buyer’s 
purchase of the relinquished property 
and the buyer’s possible reluctance to 
purchase property pursuant to a con- 
tract which, in effect, could be re- 
scinded appears to make the use of this 
security device impractical. 

Neither is there guidance in the 
regulations regarding use of third party 
guarantees or standby letters of credit 
except to require that the letters of 
credit not be cash equivalents and that 
the taxpayer not have a right to draw 
upon the standby letter of credit in the 
absence of default of the buyer’s obliga- 
tion to purchase and transfer the re- 
placement property.!2 The other two 
security devices, qualified escrow ac- 
counts and qualified trusts, are used 
to hold the buyer’s cash or note during 
the delay between the taxpayer’s trans- 
fer of the relinquished property to the 
buyer and the buyer’s purchase and 
transfer of the replacement property. 
Neither the trustee nor the escrow 
holder acts as a facilitator in the 
deferred exchange, i.e., they do not 
acquire and transfer title.!5 The follow- 
ing, based upon the examples in the 
regulations, illustrates the use of a 
qualified escrow account: 


Taxpayer and buyer enter into an ex- 
change agreement reflecting their intent to 
effect a deferred exchange. Pursuant thereto, 
the taxpayer transfers the relinquished prop- 
erty to buyer and the buyer, pursuant to 
an escrow agreement, transfers the pur- 
chase funds to an escrow holder as security 
for buyer’s obligation to acquire and trans- 
fer replacement property to taxpayer. The 
escrow agreement provides that the 
escrowed funds are for purchase of the 
replacement property and that the escrow 
holder is not a disqualified person as de- 
fined in the regulations. 


The taxpayer is the beneficiary of the 
escrow account. However, the rights to 
receive, pledge, borrow, or otherwise obtain 
the benefits of the escrowed money prior to 
receipt of the replacement property are 
restricted by the escrow agreement, except 
upon the earlier of one of the following 
exchange-related contingencies: 


1) The taxpayer’s failure to properly iden- 
tify replacement property before the end of 
45 days from the date the relinquished 
property is transferred; 


The regulations 
allow use of an 
intermediary to 
facilitate a deferred 
exchange if that 
party meets the 
requirements of the 
second kind of safe 
harbor, the qualified 
intermediary 


2) The buyer’s failure to acquire and 
transfer the identified replacement prop- 
erty to the taxpayer before the due date 
(including extensions) of the tax return for 
the year of transfer of the relinquished 
property or 180 days from the date the 
relinquished property was transferred, which- 
ever occurs first; or 


3) The taxpayer’s receipt of all the replace- 
ment property. 


If the escrow arrangement is as 
described above, the taxpayer properly 
identifies the replacement property 
within 45 days from the date the 
relinquished property is transferred, 
and, pursuant to the exchange agree- 
ment, the buyer, using the escrowed 
funds, acquires and transfers the re- 
placement property to the taxpayer 
within the required time period, the 
transaction will fall under the quali- 
fied escrow account safe harbor.14 

The requirements of a qualified trust 
are essentially the same as those re- 
flected in the above example of a 
qualified escrow account. The trustee 
must be other than the taxpayer or a 
disqualified person. A disqualified per- 
son is, as discussed further below, a 
person related to the taxpayer and 
certain agents of the taxpayer. In addi- 
tion, the trust agreement must limit 
the taxpayer’s rights to receive, pledge, 
borrow, or otherwise obtain the bene- 
fits of the cash or cash equivalency, 
such as a promissory note, held by the 
trustee until after the occurrence of one 
of the “exchange-related” contingencies 
set forth in the above illustration.15 

e Qualified Intermediary—The regu- 
lations allow use of an intermediary 
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to facilitate a deferred exchange if that 
party meets the requirements of the 
second kind of safe harbor, the quali- 
fied intermediary (“QI”).1® Use of a QI 
allows the taxpayer to close the trans- 
action with the buyer without any 
further dependence upon the buyer to 
effect a §1031 exchange and without 
risking constructive receipt of the sale 
proceeds. 

As with qualified escrows or trusts, 
the agreement providing for the use of 
a qualified intermediary (“exchange 
agreement”) must limit the taxpayer’s 
right to obtain cash, cash equivalen- 
cies, or other nonlike-kind property, or 
the benefits thereof prior to completion 
of the exchange. In addition, the ex- 
change agreement must obligate the 
QI to act as a facilitator, that is, 1) 
acquire the relinquished property from 
the taxpayer; 2) transfer the relin- 
quished property; 3) acquire the re- 
placement property; and, 4) transfer 
the replacement property to the tax- 
payer. The remaining significant re- 
quirement is that the QI be other than 
a disqualified person.!7 

To avoid the added transactional 
costs which would result from requir- 
ing deeds of conveyance through the 
QI, the regulations allow direct deed- 
ing among the “real” parties to the 
§1031 exchange if done at the direction 
of the QI and pursuant to either direct 
contracts between the QI and the buyer 
and seller or by the taxpayer’s assign- 
ments to the QI of his or her contracts 
with the buyer and seller.!®8 Direct 
deeding may also minimize the QI’s 
liability under environmental laws.!9 

A disadvantage of using security 
devices without a QI is the required 
continued reliance on a buyer who may 
become uncooperative. Drafting an 
agreement allowing the trustee or es- 
crow holder to facilitate the deferred 
exchange by acquiring title to the 
exchanged property without further 
involvement of the buyer arguably re- 
moves the trust or escrow account from 
the safe harbor protection.2° Nonethe- 
less, a security device can be combined 
with the use of a QI as long as the 
requirements for each are met sepa- 
rately.2! 


Disqualified Persons 

Q?s, trustees, or escrow agents can- 
not be disqualified persons. Generally 
speaking, the taxpayer, persons “re- 
lated” to the taxpayer, and any persons 


who have acted as the taxpayer’s agent 
within the prior two years are disquali- 
fied persons.22 As such, the definition 
unfortunately limits the use of trusted 
advisors as QI’s, trustees, or escrow 
holders. Moreover, with respect to QI’s, 
such a limitation seems to contradict 
the regulations’ express intent to allow 
the QI to act as the taxpayer’s agent. 
There is a two-year testing period 
which ends on the date of the transfer 
of the relinquished property for apply- 
ing the no prior principal/agent rela- 
tionship requirement. Persons who 
acted as the taxpayer’s agent within 
this two-year period are classified as 
disqualified persons unless the serv- 
ices related solely to §1031 exchanges 
or were routine financial, title insur- 
ance, escrow, or trust services through 
a financial institution, title insurance 
company, or escrow company.?3 


identification and 
Receipt Requirements 

To keep a deferred exchange within 
a timeframe workable from an IRS 
audit view, the 1984 amendment to 
IRC §1031 set limits on the length of 
time following transfer of the relin- 
quished property during which replace- 
ment property could be identified (“iden- 
tification requirement”) and on the 
period during which the exchange must 
be completed (“exchange requirement”). 
The regulations clarify the exchange 
requirement when multiple properties 
are involved and expound upon the 
identification requirement.”4 

e Identification Requirement—The 
buyer or QI must be notified of the 
identity of the replacement property 
by midnight on the 45th day following 
the date the taxpayer transfers his or 
her relinquished property.” If a tax- 
payer needs more than 45 days to 
choose suitable replacement property, 
the regulations offer two options. The 
taxpayer can identify an unlimited 
number of possible replacement prop- 
erties as long as the total fair market 
value of all the listed properties is 200 
percent or less of the fair market value 
of the relinquished property. In the 
alternative, the taxpayer can identify 
possible replacement properties with- 
out regard to their fair market value 
as long as the number of possible 
replacement properties is three or 
less.26 

e Exchange Requirement—To meet 
the exchange requirement, the tax- 


payer must receive the replacement 
property on the earlier of the following: 

a) By midnight of the 180th day 
following the date the relinquished 
property is transferred; or, 

b) the due date (including exten- 
sions) for the taxpayer’s return for the 
year the relinquished property is trans- 
ferred.?7 

“Relinquished” is defined in the regu- 
lations in the same manner as “disposi- 
tion” under IRC §1001.28 If more than 
one replacement property is transferred 
in the same deferred exchange, the 
earliest transfer date starts the run- 
ning of the period during which the 
exchange must occur.29 


Documenting the Transaction 
Like any other tax-considered trans- 
action, intention to comply with statu- 
tory and regulatory requirements ought 
to be reflected in the written docu- 
ments supporting the transactions. In 
deferred exchanges structured without 
the use of a QI, in addition to the 
contracts for sale and purchase of the 
properties, the following are recom- 


mended: 1) Exchange agreement obli- 
gating buyer’s acquisition and transfer 
of replacement property within ex- 
change period; 2) replacement property 
identification forms; and 3) security 
device. If a QI is used, an exchange 
agreement between the taxpayer and 
QI should be executed as early as 
possible. Thereafter, either the QI exe- 
cutes the contracts for sale and pur- 
chase or accepts written assignments 
of same from the taxpayer with notifi- 
cation of assignment to the other parties 
to the exchange. 


Coordination of Safe Harbors 
with Installment Method to 
Report Gain Under IRC §453 
The installment method requires, 
generally speaking, a taxpayer in an 
installment sale to recognize a propor- 
tionate amount of each payment as 
taxable gain as it is received.*! An 
“installment sale” is a sale of property 
in which at least one payment is re- 
ceived after the close of the taxable 
year in which the sale occurs.3? In the 
case of like-kind exchanges, the propor- 
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tion is adjusted to reflect the nonrecog- 
nition of like-kind property received in 
the exchange. 

On November 2, 1992, additional 
deferred exchange regulations were pro- 
posed addressing whether a taxpayer 
has received a payment for purposes 
of IRC §453 when cash or cash equiva- 
lencies such as negotiable promissory 
notes are escrowed or held in connec- 
tion with a deferred exchange. The 
question arose because the regulations 
under IRC §453 expressly require ap- 
plication of the constructive receipt 
doctrine when determining if “pay- 
ment” has been received. Thus, a de- 
ferred exchange straddling two years 
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could result in the taxpayer’s construc- 
tive receipt of full payment in year one 
and thereby preclude recognition un- 
der the installment method of boot 
actually received in year two.33 

The proposed regulations provide 
that if there is a bona fide intent to 
enter into a deferred exchange at the 
beginning of the exchange period, cer- 
tain safe harbor arrangements will not 
trigger constructive receipt for §453 
purposes.*4 As to timing of receipt, a 
taxpayer receives payment upon the 
earlier of the end of the exchange 
period or the time the safe harbor(s) 
otherwise cease to apply. Thus, if the 
other requirements of §453 are met, a 
taxpayer can report gain recognized 
because of boot received in the deferred 
exchange under the installment 
method.*5 Furthermore, as long as the 
bona fide intent requirement is met, 
failure to receive replacement property 
by the end of the exchange period will 
not retroactively cause constructive re- 
ceipt of cash or cash equivalencies 
even, for example, if paid to a qualified 
escrow agent in a prior tax year.** 0 


1All references to I.R.C. are to the 
Internal Revenue Code of 1986, as amended. 

2 Treas. Reg. §1.1031(k)-1 (1991). 

3 LR.C. §453. 

4 See Starker v. United States, 602 F.2d 
1341, 1352; 79-2 U.S.T.C., 99541 (9th Cir. 
1979). 

5 Id. 

6 See, e.g., Carlton v. United States, 385 
F.2d 238; 67-2 U.S.T.C. 99625 (5th Cir. 
1967) (Court upheld IRS recharacterization 
as taxable sale where buyer assigned con- 
tract for replacement property to taxpayer 
upon payment of purchase price.); Greene 
v. Commissioner, 62 T.C.M. 512 (1991) 
(Taxable sale characterization upheld be- 
cause of taxpayer’s unrestricted access to 
sale proceeds held in trust and failure to 
integrate both transactions.). 

7Treas. Reg. §1031(k)-1(g). The Treas- 
ury Department, however, has not aban- 
doned constructive receipt as a basis for 
recharacterizing a deferred exchange as a 
taxable sale. See Treas. Reg. §1.1031(k)-1(f). 

8 See Treas. Reg. 1.1031(k)-1(a). For a 
discussion of the risks associated with re- 
verse Starker exchanges, see Cuff, Tax-Free 
Real Estate Transactions: What the Deferred 
Exchange Regulations Forgot to Tell You: 
Can You Do a Reverse Starker Exchange?, 
20 J. Reat Est. Tax. 291 (1993). See also 
Section of Taxation, American Bar Associa- 
tion, Report on the Application of Section 
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1031 to Reverse Exchanges, 21 J. Reau Est. 
Tax. 44 (1993). 

9See Weller, Planning & Drafting the 
Deferred Like-Kind Real Estate Exchange, 
20 J. Rea Est. Tax. 42, 48 (1992). 

10 Treas. Reg. §1.1301(k)-1(g). 

11 See Cuff, Tax-Free Real Estate Transac- 
tions: What the Deferred Exchange Regula- 
tions Forgot To Tell You: Part I, 19 J. REAL 
Est. Tax. 337 (1992). 

12 Treas. Reg. §1.1031(k)-1(g)(2). For an 
example of use of a standby letter of credit, 
see PLR 9209010. 

13 Compare Treas. Reg. §1.1031(k)-1(g)(3) 
with Treas. Reg. §1.1031(k)-1(g)(4). 

14Treas. Reg. §1.1031(k)-1(g)(8), exam- 
ples (1) and (2). 

15 Treas. Reg. §1.1031(k)-1(g)(6) and (7). 
Note that upon occurrence of a contingency 
other than receipt by the taxpayer of the 
replacement property or payment of certain 
transactional costs, the taxpayer’s right to 
the escrowed or held funds will result in 
constructive receipt and a loss of §1031 
treatment. Treas. Reg. §1.1031(k)-1(g)(8), 
example (2) and §1.1031(k)-1(f)(2). Cuff, 
supra note 11, at 341. 

Treas. Reg. §1.1031(k)-1(g)(4)(iii). 

Id. 

18 Treas. Reg. §§1.1031(k)-1(g)(4)(v) and 
1.1031(k)-1(g)(8) examples (4) and (5). 

19 See Dukes, Direct Deeding May Avoid 
Intermediary’s Environmental Exposure in 
Like-Kind Exchange, 79 J. or Tax. 210 
(1993). 

20 See Treas. Reg. §1.1031(k)-1(g). 

21 See Treas. Reg. §1.1031(k)-1(g)(1). 

22 Treas. Reg. §1.1031(k)-1(k)(1). “Related” 
is defined by reference to the relationships 
listed in I.R.C. §§267(b) and 707(b), and by 
substituting a 10 percent threshold. Id. 

23 Treas. Reg. §1.1031(k)-1(k)(2). 

24 Treas. Reg. §1.1031(k)-1(b). 

25 Treas. Reg. §§1.1031(k)-1(b)(2) and 
1.1031(k)-1(c)(2). 

26 Treas. Reg. §1.1031(k)-1(c)(4). See also 
§1.1031-1(c)(5) regarding exclusion of prop- 
erty incidental to the identified property. 

27 Treas. Reg. §1.1031(k)-1(b)(2). 

28 Treas. Reg. §1.1031(k)-1(b)(2)(iv). 

29 Treas. Reg. §1.1031(k)-1(b)(2)(iii). 

30Sample documents can be found as 
exhibits to Weller, supra note 9, and as 
exhibits to Levine, 567 T.M., Tax-Free Ex- 
changes under $1031 (BNA). Note that 
Chicago Title Insurance Company through 
Chicago Deferred Exchange Corporation pro- 
vides assistance in facilitating deferred ex- 
changes. 

31]. R.C. §453(c). 

82. R.C. §453(b). 

33 See I.R.C. §453(f)(6); Notice of Proposed 
Rulemaking, November 2, 1992, reprinted 
in Standard Federal Tax Reports, 749, 443 
(CCH 1993) (hereinafter “notice”). 

34 Prop. Reg. §1.1031(k)-1(j)(2) (addressing 
the use of qualified trusts, qualified escrow 
accounts, and qualified intermediaries). See 
Handler, Proposed Regs. Coordinate De- 
ferred Exchange and Installment Sale Rules, 
79 J. or Tax. 44 (1993). 

35 See notice supra note 33; Prop. Reg. 
§1.1031(k)-1G)(2). 

36 Prop. Reg. §1.1031(k)-1()(v), example 
3(ii). 
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FAMILY LAW 


Beyond a Reasonable Doubt: 
Positive Psychology in Marital Agreements 


“That’s what we tell ourselves, that what we found 


is what we meant to find . . . You won't believe the 


things our hearts can tell our minds. . . .” 


onflict in any relationship 
is inevitable. Whether it 
is during friendship, court- 
ship, cohabitation, or mar- 
riage, there are times when two indi- 
viduals who care deeply for each other 
just don’t get along. In long-term rela- 
tionships when there is a legal or social 
commitment, people often stay together 
to work out their differences. The con- 
flict is “managed” through an ongoing 
process of give and take between the 
partners. Conversely, when there is 
no legal or strong moral commitment 
to the relationship, it is much easier 
to end it. Marital separation and di- 
vorce affect more than two million 
adults and one million children each 
year in America. Current statistics 
indicate that half of all recent first 
marriages will end in divorce. Those 
same statistics tell us that in 1985, the 
median duration of marriages with 
children that ended in divorce was a 
mere 6.8 years. (U.S. Dept. of Com- 
merce, Bureau of Census, 1989.) 

Marriage is not something that hap- 
pens to you because you are struck by 
fireworks or butterflies. It follows deci- 
sions and choices made by two indi- 
viduals, for better or for worse. 

The focus of this article is to prepare 
lawyers to learn how to recognize the 
important psychological and emotional 
issues related to the decision to marry 
or remarry in the 1990’s. Specifically, 
it is intended to encourage lawyers 
who draft marriage agreements to place 
more emphasis on the noneconomic 
aspects of the marriage relationship. 

At the end of the romantic movie, 
John and Mary seem the perfect pair, 
loving and committed to each other. 
We expect that they “will live happily 
ever after,” end of story. But it doesn’t 
happen that way in real life. Not in 
today’s America. Research statistics 


“We Tell Ourselves” 


Family lawyers who 
consider the 
psychological and 
emotional aspects of 
the marital 
relationship will 
help clients move 
beyond a reasonable 
doubt about the 
value of the 
agreement 


by James B. Meyer 


tell us that one out of four who marry 
this year will divorce in seven years; 
three-fourths of those who divorce in 
the 1990’s will remarry within three 
years. Surprisingly, the statistics for 
remarriages are slightly worse than 
first marriages. Over 55 percent of 
remarriages will also end in divorce. 
(Verner, et al., 1989). 

More and more often it seems that 
the answer to a flawed or imperfect 
marriage is to “try it again—with some- 
one new.’ Marriage counselors and 
psychologists cite the four most com- 
monly stated reasons for divorce as: 1) 
lack of clear communication between 
partners, 2) unrealistic expectations of 
the marriage or spouse, 3) personal 
power struggles, and 4) role conflict. 
(Geiss and O’Leary, 1981). None of 
those four most often-mentioned rea- 
sons for seeking a divorce had to do 
with economic issues. 


Clint Black 
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It would seem logical that psycho- 
logical issues related to divorce should 
be considered and dealt with when 
creating marriage agreements. Unfor- 
tunately, the psychological commitment 
in drafting marriage agreements has 
received little media or lawyer atten- 
tion. That seems to be incompatible 
with notions of personal autonomy and 
the right to individual self-determina- 
tion. In our society, where the values 
of personal choice and individual free- 
dom are highly treasured, it seems 
that marriage agreements have been 
created with the focus primarily on the 
“economic entitlement” aspects of the 
marriage vis-a-vis Marvin v. Marvin, 
(1976). 

Lawyers have directed their legal 
skills to the resolution of financial 
issues and legal rights of the parties 
should the marriage end badly. They 
have not addressed those emotional 
issues which seem to initiate the mari- 
tal breakup. Perhaps a more effective 
way to draft marriage agreements 
would begin with a consideration of the 
strength of the psychological commit- 
ment made by the parties to the rela- 
tionship. A proposed marriage or re- 
marriage that lacks full and honest 
disclosure between the spouses at the 
beginning has a tragic flaw that will 
doom its chances for long-term success. 

Sometimes prospective spouses con- 
sciously or unconsciously participate 
in a “mutual collusion” process that 
allows them to ignore all the negative 
behavior of the new partner. While 
making a strong emotional investment 
in the announced decision to be mar- 
ried, many individuals seem very reluc- 
tant to explore and clarify those basic 
issues that lead to marriage distress: 
lack of clear communication, family 
role conflict, and personal decision- 
making power. 


bess 


Marriage or Relationship Satisfaction Index 


Name: Partner: 


This brief series of questions is intended to help you to objectively measure your 
present (today) level of feelings and satisfaction with regard to your relationship to a 
significant other.” Simply ask — this question as you rate each area: “If my 
partner continues to behave in the future as he/she is presently behaving, how happy 
am I with this important area of our relationship or marriage?” 

All you have to do is use the numerical scale to indicate exactly how you presently 
feel about the relationship. Try your best to leave out all the feelings of the past, or 
wishful thinking about what might happen in the future. Concentrate your ratings 
only on your feelings and thoughts about the relationship today. 


Very Unhappy Very Happy 

relationship 

2. Economic stability 7286 9 

3. Career growth potential i 2-3 4.626 73° 
Open communication and i2 3: 4.6. 
meaningful dialogue 

5. Personal independence 6: 3°39 

6. Partner’s independence 3.4 6°64. 7 

7. Child rearing practices (real 22) 
or potential) 

8. Sexual behavior, intimacy 1 .2.3-4-3 6.7.83) 
feelings 

9. Sense of touching (hugging, i23 46 6 73 9 120 
hand holding) 

10. Sense of honesty and 46-46 7 8.0 24 
personal trust 


What average or global score would you give your relationship at this time? 


What kind of an average score do you think your partner would give the relationship? 


What thoughts/feelings did you experience as a result of completing this marriage or 
relationship scale? 


If you could change any of the above happiness factors, which would be the most 
important for you to change? How would you change it/them? 


Change: 


2. 


3. 


One of the important uses of the MR scale is to allow the individuals involved in 
romantic relationships to complete the questionnaire independently and then share 
the ratings in open discussion to provide each other feedback. Describe how you and 
your partner might benefit from such an exchange: 
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Psychologists suggest that romantic 
couples do this for each other so as not 
to endanger the on-going relationship 
and to avoid the pain of examining the 
process used originally to make a strong 
commitment to each other. They seem 
to create for themselves a kind of 
tunnel vision that keeps them from 
seeing important danger signals for 
the impending marriage. A lawyer who 
does not probe the couple’s ability to 
address the major psychological issues 
associated with long-term relationships 
would become an unwitting party to 
the ill-conceived marriage agreement. 

It seems logical to assume that a 
decision to become married based on 
objective feedback about the relation- 
ship between the partners would be 
correlated with a fundamentally sound 
marriage. The “Marriage or Relation- 
ship Satisfaction Index” presented with 
this article has been used effectively 
by the author to promote effective feed- 
back between individuals in intimate 
relationships. 

When a prospective couple contacts 
a lawyer regarding the drafting of a 
marriage agreement, the lawyer would 
be wise to discuss the individual moti- 
vation underlying their request. It is 
common to find that when the issue of 
a possible nuptial agreement is brought 
up in order to make provisions for 
spouses, children, parents, educational 
and career choices, in addition to pre- 
planning divorce conditions, strongly 
mixed emotions occur. Some family 
and friends are quick to make an 
implicit assumption—sometimes accu- 
rately—that one party is marrying the 
other for economic reasons. Often it is 
the stereotypic unspoken thought that 
the “new wife” is marrying the man to 
become instantly wealthier and to have 
an immediate claim on his property 
when the predictable divorce takes 
place. 

It has been the author’s experience 
that the major reason many couples 
don’t make a mutual commitment to 
the drafting of a nuptial agreement is 
personal fear. The fear may take the 
form of self-centered fear related to 
losing something the individual thinks 
he or she already possesses. The fear 
may be centered on thoughts that the 
individual might fail to get something 
he or she demanded—and got a verbal 
commitment to—during the courtship. 
As one woman client put it, “Every 
time something real serious like this 


* 


happens. . . trying to legally map our 
future, I feel like I’m 15 years old again 
and I get scared. Like I’m really scared 
to do this. . . ” Her words have stayed 
with me since she shared her fear. 

Offered with this article is a para- 
digm created by the author to facilitate 
the exploration of material, symbolic, 
and affectional issues that might arise 
when two individuals are trying to 
decide whether to create a marriage 
agreement. The purpose for reviewing 
these areas of interpersonal relations 
is to make the abstract feelings toward 
these concepts more concrete through 
objective discussion in the company of 
a lawyer. What makes a happy rela- 
tionship? One survey of men and 
women who said they were happily 
married (Lauer & Lauer, 1985), found 
strong agreement between husbands 
and wives about the reasons the mar- 
riage had lasted. For both men and 
women, “My spouse is my best friend. 
We can communicate at every level,’ 
was the most common response. 


Marriage Agreement Decisions 

Marrying again after being divorced 
or widowed is becoming increasingly 
common in America. Although we hear 
so much about the high divorce rate, 
in 1989 the death of a spouse caused 
almost half of all marital dissolutions. 
Remarriages have increased dramati- 
cally in recent years, and in the 1990’s 
they will make up a large proportion 
of all marriages. 

Research information about remar- 
riage families tells us that approxi- 
mately four of five divorced persons 
remarry—approximately 80 percent. 

It is interesting to learn that 83 
percent of all divorced men and 75 
percent of all divorced women do re- 
marry. Usually the remarriage takes 
place rather quickly after the end of 
the previous relationship. Approxi- 
mately 50 percent of those whose first 
marriages have ended in divorce re- 
marry within three years. (Glick, 1984). 
Additionally, 80 percent of divorced 
men and 70 percent of divorced women 
find themselves remarried within five 
years. Although the divorce rates for 
first marriages are quite high, second 
marriages (or third or more) are not 
very successful either. The divorce rate 
of remarriage couples (estimates range 
from 44 percent to 65 percent), is 
actually 55 percent or slightly higher 
than that of first marriages. (Verner, 


Remarriages have increased 
dramatically in recent years and 
in the 1990’s they will make up 

a large proportion of all 
marriages. Approximately four 
of five divorced persons remarry. 
It is interesting to learn that 83% 
of all divorced men and 75% of 
all divorced women do remarry 


Marriage Agreement Decisions 


When a simple “I do,’ won’t do. . . 


Reasons-For Reasons-Against Options Available 
Rewards: Costs: Options: 

Material: Material: Material: 

Economic certainty Financial costs Shared costs 

High divorce rate Payment—legal fees No agreement 
Enforceability Time-intensive 

Tax considerations Misunderstanding of 

Probate issues Document effect 


Good faith disclosure Bad faith/no trust 
Fraud prevention 


Symbolic: Symbolic: Symbolic: 
Makes economic sense Courtship failure Education 
Establishes rules Romanticism as to value 
Enforceability Breach-mutual trust 

Shared wealth? Loss of subjectivity 

Provides for children 

Affectional: Affectional: Affectional: 
Strengthen commitment Breakdown of intimacy Remarriage 
Economic honesty Loss of subjectivity Counseling 
Clear bargained for Signed under duress 

exchange 


The legal test used by the court to test the validity of prenuptial and postnuptial 
agreements is reasonableness and fairness. 
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et al., 1989). 

A paradigm used by the author with 
couples who are considering a marital 
agreement for a remarriage decision is 
printed with this article. 


Summary 

Marriage agreements are very per- 
sonal documents created between two 
deeply caring individuals and their 
attorneys. When they are negotiated 
and solidified on the basis of objec- 
tively shared information between the 
parties, they have an excellent chance 
of promoting a long and happy marital 
relationship. Family lawyers who con- 
sider the psychological and emotional 
aspects of the marital relationship when 
drafting marriage agreements will help 
their clients to move beyond a reason- 
able doubt about the value of the 


agreement. This will greatly enhance 
the lawyer-client relationship when 
lawyers use positive psychology in draft- 
ing marital agreements with their 
clients. 0 
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Anon. divorce lawyer 


Financial security 


Reasons-For Reasons-Against Relationship 
Remarriage Remarriage Alternatives 
Rewards: Costs: Options: 
Material: Material: Material: 


Economic control 


New economic 


Step-sibling issues 
Shared identity 
Ongoing relationship 


Children objections 
Step-parent myths 
Co-dependency issues 
Co-parenting issues 


Health care costs Legal entanglements partnership 
Tax considerations Shared property 
Probate estate gain Tangled finances Cohabitation 
Symbolic: Symbolic: Symbolic: 
Married identity Relationship longevity 
Social status gain Strong interdependence Independence 
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Life-span development 
Affectional: Affectional: Affectional: 
Close relationship Unresolved anger Intimacy 
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ADMINISTRATIVE LAW 


To Kiss a Pig: Lawyer Jokes in the 


y friend Steve, who is 
a lawyer, and I, who 
am a professor, often 
exchange jokes. His 
jokes are about members of my profes- 
sion, just as my jokes are about mem- 
bers of his. They begin in a rather 
standard manner: A lawyer walks into 
a bar, say, or a professor finds himself 
on a desert island. Thereafter, Steve’s 
jokes invariably contrast two rather 
different characters: A lawyer, who is 
a bold, resourceful person, and a pro- 
fessor, who is a craven, dissolute in- 
competent. My jokes, of course, reverse 
the descriptions, so that my professors 
are paragons of all the virtues and my 
lawyers the reverse. 

So who is right, Steve or I? The 
answer is not an easy one to come by. 
Indeed, these days, no answer is easy 
to come by. In the university, which is 
where answers should come from, the 
professors are engaged in a final as- 
sault on absolute truth begun by 
Schopenhauer, Nietzsche, and Freud a 
hundred years earlier. Meanwhile, the 
foot soldiers, or students, have stolen 
a march on the officer class by giving 
up reading altogether. For them the 
battle has already been won; it’s the 
Post-Literate Age, and they’ve already 
got their backpacks off. 

I began thinking about the intellec- 
tual crisis of our times while I was in 
Florence, where my university main- 
tains a study center, and where I 
taught and did research for a term last 
year. The Florentine Renaissance is 
vaunted as the beginning of the mod- 
ern era, and there is much truth to 
that assertion. Let’s fall back a minute, 
then, and see if we can find out how 
we got to where we are today. 

Mary McCarthy’s little book The 
Stones of Florence, published over 30 
years ago yet still a valuable guide to 


Post-Literate Age 


There need to be not 
merely more, but 
also better lawyer 

Jokes. As the jokes 
improve, the objects 
of the joking will 
disappear and a new 
class of 
victims will 


have to be found 


by David Kirby 


that city, offers ample evidence that 
the modern world began several centu- 
ries ago in this Northern Italian city. 
In about an hour, as a matter of fact, 
one can walk a little over a mile and 
visit three artistic sites which signal 
distinct phases in cultural history. 
First is the Pazzi Chapel, designed 
by Brunelleschi and attached to the 
Franciscan church of Santa Croce. This 
beautiful little temple is a balanced, 
harmonious microcosm in which, as 
McCarthy observes, arch repeats arch, 
curve repeats curve, rosette repeats 
rosette. The major Church figures—the 
Twelve Apostles, the Four Evangelists— 
are represented in terracotta relief 
around the tops of the walls and in the 
corners, and the whole is crowned with 
a Creation scene in the cupoletta. In its 
proportion, balance, and inclusiveness, 
the Pazzi Chapel seems not so much a 
little church as a safe, quiet world that 


is simultaneously beautiful and plain. 
It is often said to be the peak of 
Renaissance architecture, yet the Pazzi 
Chapel seems more like the last ex- 
pression of the ordered, anonymous 
Middle Ages: Everything is in its proper 
place and its proper proportion. 

But a five-minute walk takes you 
into a second and, in fact, a completely 
different world. A few hundred yards 
from the Pazzi Chapel is the Piazza 
della Signoria, an outsized square popu- 
lated by statues of gigantic white men, 
all but a few of who are a dozen or 
more feet tall, unclothed, and heavily 
armed. Dominated by the replica of the 
Michelangelo David, the Piazza della 
Signoria is a monument to raw ego and 
literally naked male aggression. (There 
is one notable female figure, the Bibli- 
cal Judith, but even she is represented 
in the act of cutting off someone’s 
head.) 

Michelangelo was of the generation 
that followed Brunelleschi, and his 
work represents a world view as differ- 
ent from the earlier artists as wine is 
from water: The world, not of self- 
effacing harmony, but of giant-killers, 
of outsized egos eager to scrawl their 
names across the pages of history. If 
Brunelleschi’s Pazzi Chapel seems like 
a remnant of the modest Middle Ages, 
the David represents the bold, even 
reckless spirit that was so completely 
realized in Michelangelo’s contempo- 
rary, Christopher Columbus. 

Then one has only to cross the Arno 
to the little church cf Santa Felicita to 
enter a third world as completely dif- 
ferent from the second as the second 
is from the first. Here one sees not a 
chapel or a group of statues, but a 
single painting: Pontormo’s Deposition. 
A deposition is a depiction of the re- 
moval of Christ’s body from the cross, 
typically a solemn, formal, somewhat 
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abstract event akin, say, to the state 
burial of a revered leader. But the 
Deposition of Pontormo is another mat- 
ter altogether. Whereas many church 
paintings are dark, heavily varnished, 
or otherwise obscured by the exigencies 
of age, this one is light, bright, and 
colorful; it is as though Pontormo used 
not paint but melted Life Savers to 
daub his figures with lime, pomegran- 
ate, peppermint. And the figures them- 
selves are the precise opposite of the 
bold, resolute David. The two who hold 
Christ’s body and who are closest to 
the spectator have a decided caught-in- 
the-act air to them; they look over their 
shoulders at the viewer as though to 
say, “What do we do now?” 

It is these figures who suggest the 
Post-Literate Age, an age in which 
absolute truth has disappeared and in 
which each of us is uncertain, tenta- 
tive, doubtful. This Deposition is nota- 
bly off-center; that is, the traditional 
figures are all to one side or the other. 
Indeed, the painting can be said to 
have no center, and that is the point. 
Gone is the harmony of the Pazzi 
Chapel, and gone the majesty of the 
David. All that is left is a disorganized 
crowd of helpless, frightened mortals. 

Since cultural history tends to be 
cumulative, though, these three sites 
represent worlds that still exist today 
and that are different, though not mu- 
tually exclusive. The first, the harmo- 
nious world of the Pazzi Chapel, is the 
one in which most of us aspire to live. 
This is the world of biweekly pay- 
checks, Monday night football, and two 
weeks at the beach in the summer. The 
tone of the Pazzi Chapel is exactly the 
same as that of a quiet neighborhood 
with good schools and safe streets. 

The second, the aggressive, assertive 
world represented by the David, is the 
world of lawyers, one in which giant 
egos seek advantage over each other. 
The third, the world of Pontormo’s 
Deposition, in which there is no abso- 
lute truth, is the world of the profes- 
sors, populated only by those who are 
tough enough to handle all that uncer- 
tainty: the few, the proud, the aca- 
demic. 

To go back to the jokes for a moment, 
then, it is obvious that both Steve and 
I are right about the virtues of our 
professions: He in asserting that law- 
yers are courageous and aggressive, I 
in maintaining that professors are sub- 
tle and wise. Indeed, who is not with- 


I must confess to a 
certain wistful 
jealously that ‘you 
lawyers are the butts 
of so many vicious 
Jokes; the sad truth 
is there are no 
professor jokes at all 


out virtue? We could all coexist peace- 
fully in that first world I described, the 
harmonious one, if only each of us 
would recognize the strengths that 
make others different from but no less 
worthy than ourselves. 

But having come to this conclusion, 
I must confess to a certain wistful 
jealousy that you lawyers are the butts 
of so many vicious jokes, for, except for 
the ones that Steve makes up, the sad 
truth is that there are no professor 
jokes at all—and, as you’ve probably 
guessed, even Steve’s professor jokes 
are merely lawyer jokes with the one 
profession substituted for the other. 
Why is this so? Why is it that we 
professors are so negligible that there 
are no jokes about us? And why do I 
say that it is a “sad” truth that there 
are no professor jokes, implicitly sug- 
gesting that lawyers should welcome 
their continuing defamation at the 
hands of jokesters? Let’s go back again 
to the dawn of the modern era and look 
at the nature of fame and the conse- 
quences of its loss. 

In Pictures and Punishment: Art and 
Criminal Prosecution During the Flor- 
entine Renaissance, Samuel Y. Edger- 
ton, Jr., observes that the Florentine 
concept of fame is rooted in the ancient 
Roman-law doctrines of fama and infa- 
mia. “Quid sit fama?” is the question, 
and the answer is that fama, in the law 
of urban communes such as Florence, 
is equivalent to a person’s good name, 
his or her trustworthiness, honor, and 
reputation. Before a citizen presented 
a case in the civil courts, he would 
have to establish his fama. If he were 
lucky enough to be opposed by an 
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“infamous” person, so much the better; 
the proceeding would be perfunctory, 
with the verdict favoring the one with 
the greater fame. 

Just as the Italian communes incor- 
porated the Roman doctrine of fama 
into their legal system, so did they 
adopt the doctrine of infamia as well, 
to the point of actually creating infa- 
mia by law and thus making it a form 
of punishment. Infamia de facto was 
automatic for certain types of people: 
religious infidels, prostitutes, actors, 
and executioners. But infamia de jure 
could be imposed by a court as a 
sentence for a specific crime. Like 
Hester Prynne in Hawthorne’s Scarlet 
Letter who must wear a badge of shame 
publicly, the convicted were often made 
to appear with some symbol of their 
crime. Edgerton notes that a man who 
pimped for his wife was made to wear 
a horned cap, a butcher with a heavy 
thumb had a pair of scales hung around 
his neck, and a shrew had a stone tied 
around hers. 

Other forms of punishment intended 
to diminish one’s fame were even more 
ingenious. A culprit might be made to 
ride backward on a donkey using the 
creature’s tail as a set of reins, clearly 
an inversion of the icon of the eques- 
trian hero, than whose fame none is 
greater. The historical record includes 
instances as well of infamous persons 
being made to kiss the rear end of a 
pig. Courts of law are notoriously sol- 
emn venues, yet this form of punish- 
ment was clearly intended not to make 
the guilty party suffer, but to render 
him ridiculous. 

It takes little imagination to conjure 
the scene: The chief magistrate exercis- 
ing steely self-control as he feigns sev- 
erity, the guilty one pursing his lips 
romantically as he approaches the 
wrong end of the hapless quadruped, 
the spectators alternately offering tech- 
nical advice and capsizing in helpless 
mirth, and the pig itself indignantly 
protesting its imminent mistreatment 
with wriggling, squealing, and inconti- 
nence. (Come to think of it, if you had 
to kiss a pig, which would be the right 
end?) Anyway, if you find this image 
as risible as the actual participants 
surely did—well, all of the actual par- 
ticipants except one—then you under- 
stand the defaming nature of the law- 
yer joke. 

So important a concept as that of 
infamia was bound to find its way 


outside of the legal system and into 
other disciplines of the period, and, 
indeed, it becomes important to the 
visual arts. For example, depictions of 
the Last Judgment not only routinely 
showed the devil devouring sinners but 
also often depicted him in the act of 
defecating them. At the top of Taddeo 
di Bartolo’s Scenes of Hell which can 
be seen in the Duomo in San 
Gimignano, screaming sinners are seen 
disappearing into the devil’s mouth 
and then emerging from his anus wear- 
ing hats on which their crimes are 
named; here the devil functions as a 
sort of law court in reverse, with pun- 
ishment preceding conviction. In other 
portrayals of infamia, Bartolo mixes 
fact and fiction: One panel in the same 
painting shows a miser and an adulter- 
ess stripped naked and whipped, as the 
artist himself might have actually seen 
in the streets of Siena, where he lived, 
while in another a grossly corpulent 
usurer lies on his back as a demon 
defecates gold coins into his mouth. 

In such scenes as these, the individu- 
als depicted stood for whole classes of 
infamous people; the viewers, most of 
whom were not only uneducated but 
illiterate, cared nothing for the figures 
in the painting but understood clearly 
that misers, adulteresses, and usurers 
deserved their contempt, just as a 
post-literate person listening to a law- 
yer joke today might come to the same 
erroneous conclusion. 

In the Renaissance, however, there 
was a further refinement in the art of 
sanctioned defamation, and these were 
the pitture infamanti or “defaming pic- 
tures” painted of unscrupulous indi- 
viduals at the behest of the civil authori- 
ties and exhibited in public places. 
These criminals were not of the low 
and scurrilous type, in which case their 
status would have been that of infamia 
de facto anyway. Edgerton points out 
that all available documents from the 
13th and 14th centuries show that 
persons depicted in pitture infamanti 
shared two characteristics: They were 
all male and they were all from the 
upper classes. 

It is important not to confuse these 
pitture infamanti with either the 
“Wanted Dead or Alive” notices of the 
old American West or their equivalent 
in contemporary post offices. For the 
most part, the parties depicted on 
“wanted” posters are already infamous. 
Thus, they have little reputation to 


Who, after all, 
would not be proud 
to have his likeness 

taken by the same 

Botticelli who 
painted The Birth 

of Venus or La 

Primavera? 


lose and may, in fact, grow in reputa- 
tion as they approach the status of a 
Willie Sutton or John Dillinger. 

But the people in the pitture in- 


famanti were good people whose repu- 


tations were being systematically de- 
stroyed. The nearest analog to the 
defaming picture in our own lives that 
I can think of is the bad-check notices 
we see in neighborhood stores. Each of 
us, as we watch the cashier drag our 
groceries across the bar code reader, 
feels a thrill of terror as we catch sight 
of the little piece of paper on the side 
of the register that says, “Don’t accept 
any checks from so and so.” We are 
elated when we see a name other than 
our own there, and if we are lucky 
enough to see the name of an enemy, 
or, even better, of a friend, then for a 
moment we feel as intense a joy as one 
can know on this earth. And the knowl- 
edge that countless other members of 
our community have seen this same 
defaming note only intensifies our pleas- 
ure. 

Obviously this deliberate defaming 
is a very effective form of punishment 
for people who pride themselves on 
their good reputations. Why, then, did 
the custom of pitture infamanti die 
out, especially considering that such 
notable artists as Andrea del Cas- 
tagno, Botticelli, and Andrea del Sarto 
were hired to paint them? 

The question as I have put it almost 
answers itself. That is, the custom of 
painting defaming pictures declined 
and then disappeared altogether be- 
cause the pictures themselves became 
too good, and those who should have 
been defamed, were, in fact, aggran- 


dized. Who, after all, would not be 
proud to have his likeness taken by the 
same Botticelli who painted The Birth 
of Venus or La Primavera? 

This is why, today, even lawyers 
laugh at lawyer jokes. And, as I said 
earlier, this is also why there are 
thousands of lawyer jokes and, with 
the exception of the ones Steve makes 
up, no professor jokes at all. Because 
of the power they wield and the rela- 
tively higher incomes they enjoy, law- 
yers have as much fama to lose as the 
wealthy Florentines who had their 
likenesses hung in the Palazzo Vec- 
chio. Professors, on the other hand, 
enjoy infamia de facto as surely as do 
prostitutes and executioners. Almost 
any Sunday edition of The New York 
Times features articles extolling the 
major players in Hollywood and ridi- 
culing the excesses of hairsplitting de- 
constructionists and other equally laugh- 
able pedants. It is a sign of the Post- 
Literate Age that professors have re- 
placed actors in the category of infamia 
de facto. Or let me put it another way: 
Who would you rather be, me or Arnold 
Schwarzenegger? 

It is a rotten situation, and one I 
would like to see change. I will be a 
happier person when bar patrons stop 
asking, “What do you call a lawyer 
buried up to his neck in sand?” and 
start asking, “Why didn’t the sharks 
eat the professor when he fell out of the 
rowboat?” In the moment of its telling, 
a joke defames, but after the joke is 
told, it not only loses its defaming 
power but also aggrandizes its butt, so 
to speak. Most people say they aren’t 
very good at remembering or telling 
jokes anyway, so all that remains in 
the wake of a joke is the vague sense 


I'd like to have some strings 
detached. ... 
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cessful interpersonal relationships. It 
is also the bedrock of trust which 
underlies our fiduciary duties. 

(2) RESPECT—DolI respect the dig- 
nity of all individuals as fellow human 
beings regardless of whether I agree 
with their actions or opinions? Do I 
demonstrate respect by listening, by 
seeking first to understand before seek- 
ing to be understood? Am I courteous? 
On time? Am I reasonable and realistic 
in my time demands of others? Do I 
acknowledge when I am wrong? Do I 
apologize when I offend? 

(3) RESPONSIBILITY—This 
means being accountable for what we 
do, as well as what we do not do. It 
means accepting forthrightly the con- 
sequences of our actions. Responsibil- 
ity also means doing our best, pursuing 
excellence. In exchange for the mo- 
nopolistic privilege of practicing law, 
there is a corresponding responsibility 
to serve the public. If we are unwilling 
to accept this responsibility, we must 
accept the consequences that we forfeit 
the privilege. 

(4) FAIRNESS AND JUSTICE— 
While we don’t always know what is 
fair, we all know what is unfair. If, 
when we put ourselves in another’s 
shoes, we cannot say something (a) is 
definitely fair; (b) is something we 
would want for ourselves; or (c) would 
be a good consequence or outcome if 
everyone did it, then red lights should 
flash and we should exercise self- 
restraint. A fair and just person does 
not pursue results that are not morally 
justifiable. Remember, lawyers are here 
to promote a fair system of justice. 

(5) CARING—This is treating peo- 
ple with compassion, kindness. One of 
the biggest raps on the profession is 
we are nasty people. Talk to secretar- 
ies, paralegals, young associates—we 
don’t treat people very nicely. We say 
we're too busy or under stress. As 
professionals, we can’t use the excuse 
we're under pressure. That is part of 
our professional challenge. While our 
patience will be sorely tested, we must 
provide role models for young people 
and those around us by treating people 
with care. 

(6) CIVIC RESPONSIBILITY— 


We must take steps 
to ensure our acts 
reflect the principles 
we say rule our 
behavior. In short, 
if we talk the talk, 
we must walk the 
walk 


This means doing our share for the 
common good, from voting to protecting 
the environment. If we honestly look 
at all we have been given, we have 
been generously blessed. To those whom 
much has been given, much is ex- 
pected. 

Just adopting these six principles as 
our vision of principled professionals 
is not enough. They must become part 
of our culture, govern our every act. 
We must teach them to others, re- 
spectfully remind, and if need be, 
admonish our colleagues who deviate 
from them, and encourage our col- 
leagues to do likewise. If each of us 
does this, we will see a remarkable 
revitalization in the profession, and a 
dramatic improvement in the way we 
see and feel about it. Lastly, while the 
public will never love lawyers, we will 
restore the public’s respect. 

To help our members, firms and bar 
associations with this revitalization pro- 
cess, the Bar prepared a facilitator’s 
guide and video program that is a 
mini-version of the Josephson retreat. 
For copies, contact Julie Stafford at 
(904)561-5834. In addition, I recom- 
mend Stephen R. Convey’s book Princi- 
pled Centered Leadership, which is avail- 
able in paperback or audio cassette. 

While the Six Pillars of Character 
will not transform us into Mother Ter- 
esa, they ought to generate images of 
lawyers similar to the description of 
Noah in Genesis—“a man of integrity,” 
“a just man,” “a good man and blame- 
less in that age, for he walked with 
God.” Genesis 6:9. 

What are we waiting for? Let’s do 
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that whoever was ridiculed must be a 
mighty person indeed to warrant such 
scorn. In this matter, the scales of 
justice are clearly tipped in the law- 
yers’ favor. 

Lately there have been some serious 
attempts on the part of lawyers’ associ- 
ations to suppress or at least discour- 
age the telling of lawyer jokes. But 
once again the past shows those who 
live in the present the best way to the 
future. Clearly there need to be not 
merely more, but also better lawyer 
jokes. As the jokes improve, the objects 
of the joking will disappear, and the 
jokesters will have to find a new class 
of victims to joke about. 

I hope it is us. 

Whatever you think about the times 
we live in, remember the lesson that 
history has taught us over and over 
again. It is a two-fold lesson: The first 
part is that things always change, and 
the second part is that we are always 
going to forget the first part. I cannot 
predict the future, but I do look for- 
ward to the day when we professors are 
as mocked and derided as you lawyers 
are. Such parity alone can hold our 
common culture together as we pass 
through a time of intellectual crisis. 0 
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GENERAL PRACTICE 


his guide is intended to be 
of assistance in perfecting 
a security interest in any 
type of personal property. 
The chart is not limited to types of 
collateral covered by F.S. Ch. 679; it 
also includes some types of personal 
property which are wholly or partially 
excluded due to federal regulatory 
preemption, express statutory exclu- 
sion, or real property characteristics. 
All section references are to the Florida 
Statutes unless otherwise noted. 


Where to File 

Section 679.401 is of particular im- 
portance. This section not only governs 
where various financing statements 
are to be filed to perfect the particular 
security interest, but in subsection 2 
it also provides that an otherwise 
proper, good faith filing, even though 
filed in the wrong place or in an 
insufficient number of places, is valid 
as to any collateral for which the filing 
properly complied. 

As used in this chart, “central filing” 
refers to filing with the Department of 
State. The address for mailing or deliv- 
ery of such filing is: Bureau of Uniform 
Commercial Code, Division of Corpora- 
tions, Department of State, The Capi- 
tol, Tallahassee, Florida 32301, (904) 
487-6055. 

For farm products, farm accounts, 
and farm general intangibles, 
§679.401(1)(a) requires “local filing”: 

1. In the office of the clerk of the circuit 
court in the county of the debtor’s place of 
business if he has one, in the county of his 
chief executive office if he has more than 
one place of business, otherwise in the 
county of his residence; or 

2. If the debtor is not a resident of this 
state, in the office of the clerk of the circuit 


court in the county where the collateral is 
located. 


For crops, the above requirements 


Security Interests in Personal Property: 
A Guide to Perfection! 


FS. $679.401 
governs where 
financing 
statements are to be 
filed and provides 
that proper, good 
faith filing is valid 
even if filed in the 
wrong place 


by Jarret C. Oeltjen 


for farm-related collateral must be met, 
and in addition §679.401(1)(a)(3) re- 
quires that financing statements be 
filed in the clerk’s office of the county 
where the crops are growing or to be 
grown. 

For standing timber, materials yet 
to be extracted, mineral-related ac- 
counts, or goods which are or are to 
become fixtures, “local filing” refers to 
filing in the office where a mortgage 
on the real estate would be filed. 
§679.401(1)(b). 


Fees 

For “central filing” the Department 
of State publishes a comprehensive list 
of filing fees at Fla. Admin. Code Rule 
1C-6.008. The fees for “local filing” are 
found in F.S. Ch. 28. 


Documentary Stamp Tax 
Ch. 201 levies a stamp tax on certain 
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documents which are signed or pay- 
able, or filed or recorded in Florida. 
Financing statements (UCC-1) will not 
be accepted for filing unless a notation 
similar to the following is included: 
“Florida Documentary Stamps have 
been placed on the taxable instruments 
as required by Chapter 201, Florida 
Statutes,” or if no stamp tax is re- 
quired: “Florida Documentary Stamp 
Tax is not required.” 

Stamps may be purchased from or 
information obtained from: Florida De- 
partment of Revenue, Bureau of Li- 
censing and Registration, Carlton Build- 
ing, Tallahassee, Florida 32304, (904) 
488-6800. 


Forms 

For most filings, forms are available 
either from the agency with whom the 
interest is to be filed or from private 
vendors. Model forms can be found in 
West’s Florida Statutes Annotated Uni- 
form Commercial Code Forms.0 


See following pages for chart 


1 This guide supersedes the filing chart 
found in Oeltjen, Secured Transactions Flor- 
ida Statutes Chapter 679 Filing Chart, 60 
Fia. B.J. 85 (June 1986). 

2 A purchase money security interest in 
collateral other than inventory has priority 
over a conflicting security interest in the 
same collateral or proceeds subject to the 
provisions of §679.312(4), (5). For purchase 
money security interests in inventory, see 
note 16. 

3 By filing, however, the secured party 
would have priority over subsequent con- 
sumer purchasers of the consumer goods, 
§679.307(2), and also would eliminate any 
requirement of having to prove that the 
security interest is in fact a purchase money 
security interest under §679.107. 

4 Ch. 679 filing is neither required nor 
effective to perfect the security interest 
§679.302(3)(a). Other provisions of Ch. 679 
do not apply to the extent the federal 


Type of Collateral 


Methods of Perfection 


Consumer goods (except fixtures, motor 
vehicles, motorboats, aircraft) 


Central filing: §679.401(1)(c) 
Possession: §679.305 


Consumer goods—purchase money 
security interest? (except fixtures, motor 
vehicles, motorboats, aircraft) 


Automatic: §679.302(1)(d)8 
Central filing: §679.401(1)(c) 
Possession: §679.305 


Equipment (except fixtures, motor vehicles, 
motorboats, aircraft) 


Central filing: §679.401(1)(c) 
Possession: §679.305 


Farm equipment 


Central filing: §679.401(1)(c) 
Possession: §679.305 


Railroad equipment 


Filing with Interstate Commerce 
Commission: 49 U.S.C. §1130345 


Farm products 


Local filing: §679.401(1)(a) 
Possession: §679.305 


Crops 


Local filing: §679.401(1)(a)(3)® 


Accounts 


Central filing: §679.401(1)(c) 


Farm accounts 


Local filing: §679.401(1)(a) 


Assignment of less than significant part 
of accounts 


Automatic: §679.302(1)(c)” 


Assignment for the benefit of all creditors 
of transferor 


Automatic: §679.302(1)(g) 


Motor vehicles 


Filing with Department of Highway 
Safety and Motor Vehicles: §319.278 


Mobile homes 


Filing with Department of Highway 
Safety and Motor Vehicles: §319.279 


Trucks and buses (carriers) 


Perfection appropriate for motor 
vehicles: 49 U.S.C. §11304!° 


Motorboats 


Filing with Department of Natural 
Resources: §328.151! 


Boats, nonmotor 


Perfection appropriate for particular 
goods classification (consumer goods, 
equipment, inventory, etc.) 
Possession: §679.305 


Filing with office of the collector of 
customs of the ship’s port of 
documentation: 46 U.S.C. §9214.!2 


Filing with Federal Aviation 
Administration: §329.01; 49 U.S.C. 
§1403413 


Standing timber, minerals yet to be 
extracted 


Local filing: §679.401(1)(b)"4 


Fixtures or goods which are to become 
fixtures 


Local filing: §679.401(1)(b)15 


Inventory 


Central filing: §679.401(1)(c)!® 
Possession: §679.305 


Accessions 


Filing appropriate for type of goods: 
§679.314 Possession: §679.305 


Charts reprinted with permission from Oeltjen — West's Florida Statutes Annotated — Uniform 
Commercial Code Forms Volume 2, Copyright © 1993 by West Publishing Company. 
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statute is substantive; i.e., “to the extent 
that such statute governs the rights of 
parties to and third parties affected by 
transactions in particular types of prop- 
erty.” Section 679.104(1). 

5 Filing is with the Secretary of the 
Commission, Interstate Commerce Commis- 
sion, Washington, D.C. 20423. Information 
is available at this address or by telephone 
at (202) 275-7428. 

6 If the collateral is crops, in addition 
to filing in the county of the debtor’s place 
of business or residence, a filing must be 
made in the county where the crops are 
growing or to be grown. 

7 “At the time of taking an assignment, 
no assignee can know that [the] assign- 
ment, together with others which may be 
made to him in the future, will not result 
in the ‘transfer of a significant part’ of the 
assignor’s receivables; certainly no sane 
assignee will take the risk that he could 
convince a judge, jury, or referee of his own 
insignificance. All right-minded assignees 
will, therefore, file.” 1 G. GitMore, SECURITY 
INTERESTS IN PERSONAL Property §19.6 (1965). 

8 Ch. 679 filing is not necessary or 
effective unless the collateral is inventory 
of an automobile or boat dealer and secures 
a debt created by the dealer, §679.302(3)(b). 
See In re McKeon, 7 B.R. 10 (Bankr. Fla. 
1980). 

One engaged in the leasing and renting 
of automobiles has been recently held to be 
a “licensed motor vehicle dealer” In re 
Freedom Rental and Leasing, Inc., 102 B.R. 
848 (Bankr. D.Fla. 1989). Therefore, the 
perfection of a security interest in the in- 
ventory of one engaged in such activity has 
to be made by filing a UCC-1 financing 
statement, rather than filing a sworn notice 
of lien and noting the lien on certificate of 
title. Id. at 851. 

See also Chs. 319 and 328. 

Perfection for a motor vehicle is effective 
when: 

1) A sworn notice of lien is filed with the 
director of the Division of Motor Vehicles, 
Department of Highway Safety and Motor 
Vehicles, Neil Kirkman Building, Apalachee 
Parkway, Tallahassee, Florida 32304, or 
with the county tax collector (when no 
certificate of title has been issued); and 

2) The department notes the lien upon 
the certificate of title. 

The notice of lien must include the date 
of lien, names and addresses of the regis- 
tered owner and the lienholder, and a de- 
scription of the motor vehicle, showing the 
make, type, and vehicle identification num- 
ber. A notice of lien form can be obtained 
from the department at the above address. 

Possession is clearly insufficient perfec- 
tion. In re Mullen, 4 B.R. 748 (Bankr. Fla. 
1980). It appears that perfection is effective 
at the time of filing with the department 
or the county tax collector. In re Kaufman, 
41 B.R. 972 (Bankr. Fla. 1984). 

9 Security interests in mobile homes are 
perfected at the address provided in note 8 
for motor vehicles, in exactly the same 
fashion. Perfection under Ch. 679 is not 
necessary to preserve priority in the event 
the mobile home later becomes a fixture. 
Barnett Bank of Clearwater v. Rompon, 377 


= 


DEERING 


Private Yacht and 
Country Club 


Yacht and 
Country Club 


vate 


Pri 


So. 2d 981 (Fla. 2d D.C.A. 1979). 

10 49 U.S.C.A. §11304 provides that secu- 
rity interests in carrier motor vehicles (as 
defined therein) are perfected “in all juris- 
dictions against all general, and subsequent 
lien, creditors of, and all persons taking a 
motor vehicle by sale (or taking or retaining 
a security interest in a motor vehicle) from, 
that carrier when” the secured party’s lien 
is properly perfected in the state issuing the 
certificate of title or under the law of the 
state where the debtor has its principal 
place of business. 

11 For motorboats (defined in §327.02 as 
“any vessel which is propelled or powered 
by machinery and which is used or capable 
of being used as a means of transportation 
on water”), filing with the Department of 
Natural Resources must include: 

1) A sworn notice of lien which contains 
the names and addresses of the registered 
owner and the lienholder, date and amount 
of lien, and a description of the motorboat 
including make, type, motor, and serial 
number; and 

2) The official certificate of title, which 
the department will then send, after noting 
of the lien upon its face, to the lienholder. 

A boat lien notice form (DNR-10-T-4) is 
available from the Department of Natural 
Resources, Division of Law Enforcement, 
Crown Building, 202 Blount Street, Tallahas- 
see, Florida 32304. This is also the address 
to which filings are to be submitted. 

Possession of the certificate of title by the 
lienholder is clearly insufficient for perfec- 
tion. In re Simonelli, 33 B.R. 777 (Bankr. 
Fla. 1983). 

12 Recordation requirements for ships are 
quite complex. To effect such filing, consult 
46 C.F.R. §§67.29-67.43. See also Johnson, 
Financing of Ships, SEcuRED FINANCING FOR 
THE TRANSPORTATION INDUsTRY 1980 (Prac- 
ticing Law Institute 1980). 

13 The perfection of security interests in 
aircraft is quite complex; secured parties 
should consult 14 C.F.R. §§49.1-49.55 prior 
to attempting to perfect such an interest. 
Generally, for recording, the conveyance 
must describe the aircraft by make and 
model, manufacturer’s serial number, and 
U.S. registration number, or other detail 
that makes identification possible, and be 
an original or certified copy. 

14C.F.R. §49.17(a) and 49 U.S.C.A. §1301 
define “conveyance” to include “a bill of sale, 
contract of conditional sale, mortgage, as- 
signment of mortgage or other instrument 
affecting title to, or interest in property.” 

14 C.F.R. §49.11 provides the address: 
To be eligible for recording, a conveyance 
must be mailed to the FAA Aircraft Regis- 
try, Department of Transportation, Post 
Office Box 25504, Oklahoma City, Okla- 
homa 73125, or delivered to the Registry 
at 6400 South MacArthur Boulevard, Okla- 
homa City, Oklahoma. 

14 A security interest in proceeds other 
than cash probably would require a refiling 
to perfect a security interest in the timber 
after it was severed, since the original 
timber filing would not be in the proper 
place of filing for the type of collateral likely 
to constitute proceeds. See §679.306(3). As 
a practical matter, a holder of a security 


Type of Collateral 


Method of Perfection 


Goods in the possession of bailee for 
which a negotiable document has not 
been issued 


Issuance of document in name of 
secured party, notification to bailee of 
secured party’s interest, or filing 
appropriate for type of goods involved: 
§679.304(3) Automatic for 21 days: 
§679.304(5)!7 


Goods in possession of bailee for which a 
negotiable document has been issued 


Perfection appropriate for negotiable 
documents!® 


Negotiable documents 


Central filing: §679.401(1)(c)!9 
Possession: §679.305 Automatic for 21 
days: §679.304(4), (5)17.20 


Instruments (other than certificated 
securities) 


Possession: §679.304(1)21.22 
Automatic for 21 days: §679.304(4), 
(5)17,20 


Certificated securities?® 


Possession: §678.321(1), (2); 
§678.313(1); 

§678.320 

Automatic for 21 days: §678.321(1), (2); 
§678.313(1)(i) 


Uncertificated securities”# 


Registered pledge: §678.321(1), (2); 
§678.313(1); §678.108; §678.320 
Automatic for 21 days: §678.321(1), 
(2); §678.313(1)(i) 


Money 


Possession: §679.304(1) 


General intangibles 


Central filing: §679.401(1)(c) 


Liquor license 


Filing with FL Division of Alcoholic 
Beverages and Tobacco: §561.6574 


Farm general intangibles 


Local filing: §679.401(1)(a) 


Assignment of a beneficial interest in a 
trust 


Central filing: §679.401(1)(c)?5 


Assignment of a beneficial interest in a 
decedent’s estate 


Automatic: §679.302(1)(c) 


Copyrights and assignments thereof 


Filing With Copyright Office: 
17 U.S.C. §205476 


Patents and assignments thereof 


Filing With Patent and Trademark 
Office: 35 U.S.C. §2614?7 


Trademarks and assignments thereof 


Filing With Patent and Trademark 
Office: 15 U.S.C. §106078 
Central Filing: §679.401(1)(c)”8 


Chattel paper 


Central filing: §679.304(1); 
§679.401(1)(c)22:29 
Possession: §679.305 


Personal property lease*® 


Central filing: §679.304(1); 
§679.401(1)(c) Possession: §679.305 


Letters of credit 


Possession: §679.305 


Consignment of goods for sale 


Central filing: §679.408; 
§679.401(1)(c)9! 
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Type of Collateral 


Method of Perfection 


Property of transmitting utility (including 
fixtures) 


Central filing: §679.401(5) 


Security interest of collecting bank in 
collection item 


Possession: §679.302(1)(f); §674.208 


Security interest arising under Article 2 


Possession: §679.302(1)(f); §679.113 


After-acquired property 


Automatic: §679.20452 


Proceeds 


Automatic for 10 days: §679.306(3)%3 


Tenants’ rights in leaseholds 


Filing appropriate for real estate*4 


Real estate mortgages and leases 


Filing appropriate for real estate*® 


interest in standing timber may wish to 
double file. 

15 Whether particular goods become fix- 
tures when affixed to real estate is a ques- 
tion governed by state law other than the 
Florida Uniform Commercial Code. Any 
holder of a security interest in personal 
property with even a remote question as to 
whether the property is a fixture should file 
in both 1) the local office for recording 
interests in real estate and 2) the proper 
place for the alternative classification of the 
collateral (“central filing” if consumer goods, 
equipment, etc.). 

16 A perfected purchase money security 
interest in inventory has priority over a 
conflicting interest in the same inventory 
and in identifiable cash proceeds subject to 
the provisions of §679.312(3). 

Section 679.306(3) governing proceeds (see 
note 33) is of particular significance to 
inventory financiers, especially if the bor- 
rower engages in interstate operations. Since 
a major form of proceeds from the sale of 
inventory is accounts, §679.306(3) operates 
to continuously perfect a security interest 
in the accounts without any further filing 
so long as the debtor is “located” in this 
state (as defined by §679.103(3)(d)). If the 
debtor is not located in this state, the law 
of the jurisdiction where the debtor is lo- 
cated governs perfection of a security inter- 
est in accounts. Therefore, when dealing 
with accounts as proceeds of inventory in 
which the creditor has a security interest, 
the creditor’s security interest in such ac- 
counts will become unperfected after 10 
days unless the creditor also files in the 
state where the debtor is “located,” if this 
is different from the state when the inven- 
tory is located. 

17 The holder of a perfected security in- 
terest in instruments, negotiable documents, 
or goods in possession of a bailee for which 
a negotiable document has not been issued 
may make the collateral available to the 
debtor for purposes preliminary to the sale, 
exchange, or transfer of the collateral, with- 
out losing perfection, for a period of 21 days, 
§679.304(5). 

18 One must be careful to file as to the 
negotiable document itself rather than the 


82 THE FLORIDA BAR JOURNAL/FEBRUARY 1994 


goods represented by it. See §679.304(2). 

19 Although, as stated in §679.304(1), 
filing will technically perfect an interest in 
the negotiable document, as a practical 
consideration, possession of the document 
is necessary because of §679.309 which 
provides that holders of duly negotiated 
documents of title (§677.501) take priority 
over perfected security interests in such 
collateral. 

20 A security interest in instruments 
(other than certificated securities) or nego- 
tiable documents is perfected without filing 
or the taking of possession for 21 days from 
the time it attaches to the extent that it 
arises for new value given under a written 
security agreement. Section 679.304(4). 

21 Except in three very specific circum- 
stances, security interests in instruments 
(other than certificated securities) must be 
perfected by possession. The exceptions are: 
temporary possession by the debtor for 
limited purposes, §679.304(5); the automatic 
21-day period provided by §679.304(4); and 
filing, but only if the instrument is part of 
chattel paper, §679.304(1). Even given these 
exceptions, possession is the favored form 
of perfection. 

22 Neither filing nor temporary perfection 
will protect holders of security interests in 
chattel paper or instruments against pur- 
chasers who take possession in the ordinary 
course of business and without knowledge 
of the security interest, §679.308(1). Also, 
§679.309 provides that holders in due course 
of negotiable instruments (§673.302) and 
bona fide purchasers of securities (§678.302) 
take priority over perfected security inter- 
ests in such collateral. Hence, possession is 
the only sure means of continuous perfec- 
tion with priority. 

23 Ch. 678 contains the rules regarding 
creation and perfection of security interests 
in both certificated and uncertificated secu- 
rities. 

24 Security interests in liquor licenses are 
perfected by filing with the Florida Division 
of Alcoholic Beverages and Tobacco, 
§561.65(4). No other filing is necessary. 
United States v. McGurn, 596 So. 2d 1038 
(Fla. 1992). 

25 Section 679.302(1)(c) differs from the 


Uniform Commercial Code. The uniform 
provision provides that Art. 9 filing require- 
ments do not apply to either trusts or 
decedents’ estates. The Florida provision 
does not include trusts, so presumably, 
filing is still required. Central filing is 
appropriate because trusts are traditionally 
considered to be general intangibles. See In 
re Cowsert, 14 B.R. 335, 32 U.C.C. Rep. 
Serv. 949 (Bankr. Fla. 1981). 

26 See 37 C.F.R. §§201.1-201.6. Informa- 
tion is available from the Register of Copy- 
rights, Library of Congress, Washington, 
D.C. 20559. A statutory filing fee is estab- 
lished by 17 U.S.C.A. §708(a)(4). 

27 See 37 C.F.R. §§1.331-1.335. Informa- 
tion is available from the Commissioner of 
Patents and Trademarks, Washington, D.C. 
20231. The filed instrument should identify 
the patent by number, date, name of inven- 
tor, and title of invention. The filing fees 
are set forth in 37 C.F.R. §1.21(h). It is also 
suggested that a certificate of mailing (see 
37 C.F.R. §1.8) be included. 

28 Information is available from the Com- 
missioner of Patents and Trademarks, Wash- 
ington, D.C. 20231. It is also suggested that 
a certificate of mailing (see 37 C.F.R. §1.8) 
be included. 

In Joseph v. 1200 Valencia, Inc. (In re 
199Z, Inc.), 187 B.R. 778, 17 U.C.C. Rep. 
Serv.2d 598 (Bankr. Cal. 1992), the court 
held that under the Lanham Act, the grant- 
ing of a security interest in a trademark is 
not the equivalent of an assignment of the 
trademark and that filing in the Patent and 
Trademark Office was of no effect. Perfec- 
tion should be by filing with the secretary 
of state; trademarks are considered to be 
general intangibles. 

29 If a security interest in chattel paper 
is perfected by filing, one can avoid 
§679.308(1) by giving notice to all purchas- 
ers by writing across the face of the chattel 
paper “subject to a security interest in favor 
of. . . 2’ See §679.308, Comment 3. 

30 Personal property leases are included 
within the definition of “chattel paper,” 
§679.105(1)(b). 

31 Ifthe consignment is a “true” consign- 
ment, it is governed by the provisions of 
§672.326. That section protects consignors 
from creditors of consignees if the consignor 
has given public notice of its interest. The 
most efficient form of public notice is by 
filing under Ch. 679 and such filing will not 
redefine the consignment as a secured trans- 
action, §679.408. Also, should the consign- 
ment later be deemed to have actually been 
made for security, the secured party will 
be protected if it has perfected by filing, 
§679.408. Hence, in either event, a con- 
signor should file. 

See also §679.114 which sets forth the 
prerequisites for priority of the consignor 
over earlier perfected security interests in 
the same collateral. 

32 As long as the security agreement 
clearly expresses a security interest in after- 
acquired property of a certain type (the 
financing statement should expressly in- 
clude after-acquired property but need not 
do so), subsequent acquisitions of such prop- 
erty are automatically perfected without 
additional filing or amendment, §679.402, 


Comment 2. If the after-acquired property 
is consumer goods other than accessions, 
the after-acquired property clause is ineffec- 
tive unless the debtor obtains rights in the 
goods within 10 days, §679.204(2). 

33 Section 679.306(3) provides that a se- 
curity interest in proceeds is continuously 
perfected if the original collateral was per- 
fected, but becomes unperfected 10 days 
after receipt of the proceeds by the debtor 
unless: 

“(a) A filed financing statement covers the 
original collateral and the proceeds are 
collateral in which a security interest may 
be perfected by filing in the office or offices 
where the financing statement has been 
filed and, if the proceeds are acquired with 
cash proceeds, the description of the collat- 
eral in the financing statement indicates 
the types of property constituting the pro- 
ceeds; or 

“(b) A filed financing statement covers the 
original collateral and the proceeds are 
identifiable cash proceeds; or 

“(c) The security interest in the proceeds 
is perfected before the expiration of the 10 
day period.” 

34 In 1989, the Florida Legislature reen- 
acted §679.104(10) providing for the general 
exclusion of real estate interests from the 
Florida Uniform Commercial Code-Secured 
Transactions provisions. The legislature 
sought to make clear its intent to have a 
leasehold interest in land construed and 
treated as a real estate interest, and that 
the creation, encumbrance, and transfer- 
ring of such interests be excluded from the 
provisions of the Florida Uniform Commer- 
cial Code-Secured Transactions provisions. 

35 Florida law is sparse but clear that 
when mortgages and notes securing real 
property are used as security for debt, Ch. 
679 does not apply. Rucker v. State Ex- 
change Bank, 355 So. 2d 171 (Fla. 1st 
D.C.A. 1978). Since Rucker is only an appel- 
late level decision, and since §679.102(3) 
appears to permit the contrary interpreta- 
tion that has resulted elsewhere, one might 
be wise to retain possession of the note in 
the event other Florida courts do not follow 
Rucker. Possession is the method of Ch. 679 
perfection as to instruments. Section 
679.304(1). See also §§679.308, 679.309. 


Jarret C. Oeltjen, a professor at 
Florida State University College of 
Law, is a 1968 graduate of the 
University of Nebraska College of 
Law. He is a member of the Florida 
and Nebraska bars and author/ 
editor of the Florida Statutes Anno- 
tated Uniform Commercial Code 
Forms (third edition 1993). 

This column is submitted on be- 
half of the General Practice Section, 
Frank D. Hall, chair, and William 
A. Cain, editor. 
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LAWYER AT LARGE 


The Hurricane Andrew 


Pro Bono Project 


A Look Back Over the Last Year and a 
Thank You to Florida’s Finest Charitable 
Contributors—Her Lawyers 


n these days when “lawyer 

bashing” takes up most of the 

printed page in articles where 

lawyers are mentioned, an arti- 
cle praising their immediate, constant, 
and continued generosity seems in or- 
der. In my capacity as coordinator for 
the Hurricane Andrew Pro Bono Pro- 
ject (HAPBP), I worked with lawyers 
from all over the State of Florida 
(though primarily from Dade County). 
During the time of the post-Andrew 
crisis, they were called on (and con- 
tinue to be called on) to perform tasks 
and represent people in need at all 
hours of the day and night for free. 
Their response was overwhelmingly 
positive and unconditional. 

Many, perhaps most, of the lawyers 
who volunteered for the project were 
victims of the hurricane themselves. 
While in the midst of their own per- 
sonal crises, they were helping others 
get their lives back in order. The abil- 
ity to see pain and suffering in others 
and reach out to ease that burden 
when one is suffering oneself is a sign 
of the highest form of altruism. 

When a disaster hits a major metro- 
politan area, basic life-sustaining 
assistance (water, food, clothing, and 
shelter) is generally provided by agen- 
cies such as the Red Cross, United 
Way, and the Salvation Army. Almost 
equally important is meeting the vic- 
tims’ immediate, continued, and 
constantly changing legal needs which 
were created by the disaster. In times 
of great stress, such as that caused by 
Hurricane Andrew, people lose their 
natural ability to make simple, com- 
mon sense decisions. They need to have 
a place they can go for advice and 
counsel concerning their legal rights 
and remedies on situations that impact 
on such basic necessities as home, 
health, and financial well being. 


The HAPBP’s task 
force identified a list 
of crucial areas to 
be addressed and 
developed a wish list 
of post-disaster 
services 


by Janice M. Fleischer-Weiner 


In recognition of that need, the Hur- 
ricane Andrew Pro Bono Project was 
originally funded by the Florida Bar 
Foundation and administered by the 
Dade County Bar Association Legal 
Aid Society. 

This project differed slightly from 
other pro bono or legal services projects 
in its scope. To be eligible for continued 
legal representation a client had to 
meet certain income guidelines as in 
other pro bono projects; however, the 
income levels were increased some- 
what to include more hurricane victims. 
Additionally, at our regular intake sites 
or locations where we provided attor- 
neys—anyone, regardless of income, 
was welcome to receive advice and 
counsel. 

In the immediate aftermath of Hur- 
ricane Andrew, hundreds of lawyers 
volunteered their services to assist the 
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storm-devastated community in attempt- 
ing to restore the affected portions of 
Dade County. (See Beth F. Bloom, 
“After Hurricane Andrew: Lawyers 
Shine in the Middle of Devastation,” 
The Florida Bar Journal, p. 57 (Janu- 
ary 1993)). 

The Dade County Bar has a state- 
wide reputation for legal assistance to 
the poor. In fact, this past year, the bar 
was the recipient of the Tobias Simon 
Pro Bono Award for a bar association 
for its program known as “Put Some- 
thing Back.” This full-time pro bono 
program serves the poverty-level com- 
munity year round. It is administered 
by Judge Eugene Fierro, directed by 
Sharon Langer, and coordinated by 
Karen Josefsberg Ladis. 

In light of the devastation caused 
by Hurricane Andrew, it was felt that 
a separate pro bono project should be 
established which would have as its 
only focus the hurricane victims. 
Sharon Langer, as director of the Dade 
County Bar Office of Public Service, 
made application to the Florida Bar 
Foundation for a grant to fund this 
project. The original grant period was 
six months beginning October 1, 1992. 
It was extended for another six months 
through a grant given to the Florida 
Bar Foundation by the Ford Founda- 
tion (to whom we were very grateful). 
The project was terminated September 
30, 1993. 

The project was designed to comprise 
three tiers: community self-help pro- 
grams, one-on-one representation, and 
review of systemic issues which added 
to the problems caused by the hurri- 
cane. 

Identifying the legal needs of the 
community was the first priority. In- 
formation from the Disaster Assistance 
Centers (DAC’s), “Put Something Back” 
intake sites, and requests for assis- 


- 


tance on the Legal Hotline (established 
by then Dade County Bar President 
Karen Gievers) gave us an idea of 
where the needs were most urgent. 
Since the inception of the project, sta- 
tistics on hotline and intake site 
requests for legal assistance were care- 
fully kept. These statistics were 
reported by case type and will provide 
a valuable source of information in the 
event of future disasters. 


Community Self-Help 

Once the needs were identified, two 
tiers of the project were initiated. First, 
the project participated in or sponsored 
community seminars with the goal of 
helping the hurricane victims help them- 
selves. Dade County has roughly 
500,000 poverty-level inhabitants (this 
does not include undocumented aliens) 
and approximately 10,000 attorneys. 
Of course, not all of our poverty-level 
people will require legal help, however, 
the storm increased the need for legal 
services tenfold. No matter how gener- 
ous our attorneys were with their time, 
they would never be able to meet all 
the legal needs created by this disas- 
ter. Teaching people how to avoid or 
remedy their own situations was the 
first defense against scant legal re- 
sources. In addition to providing 
volunteers who lectured on different 
areas of the law at these seminars, the 
project provided attorneys to give coun- 
sel and advice on an individual basis 
to those requesting it. Lawyers also 
were available to help victims who fit 
into the project’s income guidelines 
complete the necessary paperwork for 
referral to private counsel. Seminars 
with the Builders Association of South 
Florida, United Policy Holders, the 
deaf community, and in churches in 
the Richmond Heights area were among 
those sponsored by the project. 

Second, although “Put Something 
Back” supplied the project with a list 
of volunteer attorneys from their pro- 
gram who could represent hurricane 
victims, it was immediately apparent 
that a major recruitment and training 
effort was needed. 

Although attorneys were recruited 
from all over the state (all requests for 
legal assistance from hurricane victims 
who had subsequently moved out of 
Dade County were referred to volun- 
teer attorneys located in the victim’s 
current area), it was difficult to assign 
individual cases to attorneys outside 


Dade County. Therefore, it became the 
responsibility of the lawyers of Dade 
County to “carry the ball.” Those who 
were already representing pro bono 
clients volunteered to handle additional 
cases for clients who were hurricane 
victims. Dade lawyers doubled and 
tripled their volunteer efforts to pro- 
vide legal representation to as many 
victims of the storm as possible. 


Legal Training Seminar 

However, many lawyers who were 
willing to help were not familiar with 
the areas of law in which their services 
were most needed. The project began 
sponsoring legal training seminars in 
the areas where need was most preva- 
lent. Trainings in Federal Emergency 
Management Administration appeals, 
insurance law, construction law, and 
intake procedures were held at various 
times throughout the year, taught by 
volunteer experts in each area. 

These lawyers took time away from 
their normal hectic schedules not only 
to lecture, but also to compile packets 
of forms and outlines of procedures to 
be used. Particular thanks to Karen 
Gievers; Alan Lubitz, who went with 
me everywhere I asked and provided 
his office as a meeting site for our 
future task force meetings; Steve 
Siegfried; Oscar Rivera; Yolanda Cash 
Jackson; Neil Chonin; Terry Coble; and 
Isabelle Barney. Additionally, the heads 
of many governmental agencies volun- 
tarily participated in these seminars 
as well. Fred Kerstein, chief, Economic 
Crimes Division, Dade County State 
Attorney’s Office never refused me 
when I called him for help. Dan Sum- 
ner, Department of Insurance, flew in 
from Tallahassee to lecture at the in- 
surance seminar along with Dickson 
Kessler, assistant attorney general. Rey- 
del “Sonny” Santos and William Cates, 
the Department of Business and Pro- 
fessional Regulation; Andrew Shaftel 
and Leonard Elias, Dade County Con- 
sumer Advocates Office; and Al 
Childress, chief enforcement officer, 
Dade County Building and Zoning, 
who not only lectured but participated, 
along with others mentioned above, in 
a task force the project later formed. 

At this juncture, it should be noted 
that without the staff of “Put Some- 
thing Back,” this phase of the project 
would not have been possible. Maria 
Santamarina answered hundreds of 
hotline calls and staffed intake sites 
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in the hurricane area. She worked in 
the field, in tents with no air condition- 
ing and generally with no telephone 
service. She would then return to the 
office to refer cases to private attorneys 
with the help of “Put Something Back” 
coordinator, Karen Josefsberg Ladis. 

In addition to providing private at- 
torneys to represent victims of the 
hurricane, the project initiated a me- 
diation service. All attorneys accepting 
cases were notified that the project 
maintained a list of private mediators 
who had volunteered to perform their 
services pro bono on all project cases. 

During the time when the project 
was organizing community self-help 
and legal training seminars, I was also 
becoming involved with the area 
VOLAG (VOLuntary AGencies) organi- 
zation. This group is made up of service 
organizations such as Red Cross, 
ICARE (Interfaith Coalition for the 
Andrew Recovery Effort), United Way, 
among many other smaller local groups 
providing a variety of services to vic- 
tims of the hurricane. Within the 
context of that involvement, case work- 
ers and organization leaders began 
requesting legal assistance for particu- 
lar cases or needs. Each time I received 
one of these calls, I would decide which 
attorney in Dade County would be 
“blessed” with my request for help. 
Over and over again, my requests were 
cheerfully accepted. 

Stephen Maher accepted the chal- 
lenge to assist the deaf community in 
their bid for better communication by 
the media (during the hurricane none 
of the television stations provided cap- 
tioning or interpreters for hurricane 
coverage). WTVJ (Channel 4) has just 
announced it will provide live closed- 
captioning of all weekday 6 p.m. and 
11 p.m. newscasts. We are hopeful 
other channels will follow this excel- 
lent example. 

Joseph Blonsky provided real prop- 
erty and title expertise for ICARE and 
Red Cross. Jan Yelen Sasso just kept 
saying “O.K.” every time I called to ask 
for help with another client’s problem. 

In April, as part of our community 
self-help effort, I was called on to make 
several appearances to discuss the sub- 
ject of contractor default/fraud. The 
Legal Hotline number was provided 
on screen regularly during the shows. 
Although the hotline had continued to 
be open since prior to the project (it 
was initiated by Karen Gievers imme- 


id 


diately after the hurricane and staffed 
by volunteer attorneys), it had been 
operated by the project since November 
1992. Following the appearance on 
television, the calls to the hotline be- 
came too numerous for us to handle. 
(There were 158 calls in April, 239 in 
May, and 252 in June.) Once again, 
Dade County attorneys came to the 
rescue. Attorneys who are otherwise 
restricted from volunteering in a pro- 
ject such as this due to conflict 
considerations were eager for the op- 
portunity to contribute. On a regular 
basis, a group of volunteer lawyers 
were sent the names and numbers of 
hotline callers. These attorneys re- 
turned the calls and either provided 
advice or referral information. They 
then reported back to the project. As a 
result, (since November 1992) all 1,707 
hotline calls were answered. 


Development of 
Legislative Proposals 

Once the above services were in 
place and running smoothly, the pro- 
ject was able to move into the last 
phase—assisting in the development 
of legislative proposals to remedy the 
problems occasioned by the system 
which was in place at the time of this 
disaster. 

By the time the project was able to 
turn its attention to this phase, our 
statistics had painted a clear picture 
of where the system was failing. While 
landlord/tenant, real estate, family mat- 
ters, and FEMA situations were all on 
the wane, the need for legal advice and 
representation with regard to contrac- 
tor default and fraud was increasing 
in geometric proportions. There was 
no way the project could keep up with 
the demand for attorneys to represent 
people against unethical contractors.! 

In addition to recruiting and train- 
ing attorneys in construction/contractor 
law, the project set up a task force to 
discuss this problem and propose legis- 
lation. The goal was to assist in 
providing a remedy for the current 
situation as well as suggesting ways 
to avoid the same crisis in the event of 
future disasters. 

This time, the attorneys called were 
in supervisory positions with the major 
governmental agencies dealing with 
the disaster. Despite their overwhelm- 
ing office schedules and additional 
commitment to the state attorney’s 
office task force (which was formed to 


address the problem of complaints 
against contractors and enforcement 
of charges against those contractors), 
they agreed to come to an initial meet- 
ing to discuss the problem and to form 
and contribute to the “Contractor Fraud 
Task Force.” 

The task force identified a list of 
crucial areas to be addressed. Members 
of the task force divided the list and 
took responsibility for overseeing the 
development of solutions in his or her 
area. During the course of the meet- 
ings which followed, a “wish list” of 
post-disaster services was developed,” 
discussion and suggestions were made 
on the issues of contractor liability, 
expansion of responsibility of those 
individuals who qualify as a contract- 
ing company (qualifiers), expansion of 
the existing mediation services offered 
through the Department of Business 
and Professional Regulation, potential 
liability and responsibility for ensuring 
the quality of contractors by mortgage 
lenders who retain control over insur- 
ance proceeds, and expansion of the 
enforcement powers of local authori- 
ties. Much thanks to: Frederic Kerstein, 
chief, Economic Crimes Division, Dade 
County State Attorney’s Office; Al Chil- 
dress, chief enforcement officer, Dade 
County Building and Zoning; Andrew 
Shaftel, inspector, Dade County Con- 
sumer Services Department; Reydel 
“Sonny” Santos, senior attorney, Mi- 
ami office, Department of Business and 
Professional Regulation; Dickson 
Kessler, assistant attorney general; Wil- 
liam Cates, investigation supervisor, 
Department of Business and Profes- 
sional Regulation; and Alan Lubitz, 
chair, Operation Buildback Task Force, 
Builders Association of South Florida. 

As was stated earlier in this article, 
on September 30, 1993, the project was 
terminated. This was a “crisis-based” 
project designed to be short-term. Each 
of the three tiers has now been ab- 
sorbed by other programs or agencies 
in Dade County. 


involvement of 
Hundreds of Attorneys 

A large debt of gratitude is owed to 
the hundreds of attorneys whose names 
do not appear here and without whom 
there would have been no Hurricane 
Andrew Pro Bono Project. I am sure 
the thousands of hurricane victims 
who received free legal assistance dur- 
ing the last year would agree: Florida’s 
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lawyers have proven that “lawyer jokes” 
should be a thing of the past. 


1 This is another area in which this disas- 
ter-based project differed from the ordinary 
pro bono project. In the ordinary pro bono 
project, if a potential client has insurance 
proceeds they will not be accepted into the 
program. It is felt that the attorney could 
be paid from the proceeds. However, it 
quickly became apparent that many of the 
victims of Hurricane Andrew were not fi- 
nancially in a position to have any portion 
of their insurance proceeds taken by attor- 
neys’ fees in suing their contractor. If the 
insurance proceeds were used to pay the 
attorney, these families were of such a 
low-income level that they could not make 
up the difference to repair their homes. 
Therefore, they were accepted into the pro- 
ject. 

2TIn order to determine what should be 
included in the wish list, Andrew Shaftel 
conducted a telephone survey with over 100 
callers to the Consumer Protection Office. 
Each caller was asked what they felt was 
lacking in services after the storm and what 
they would like to see in the event of 
another disaster. 


Janice M. Fleischer-Weiner (Juris 
Doctor, University of Miami, 1978) 
served as coordinator of the Hurri- 
cane Andrew Pro Bono Project from 
its inception in October 1992 until 
its termination in October 1993. She 
is certified by the Florida Supreme 
Court as a mediator in circuit, fam- 
ily, and county cases and has had a 
full-time mediation practice since 
February 1991. Ms. Fleischer serves 
on the Mediator Qualifications Board 
for the Southern Division. 
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MEDICAL EXPERT TESTIMONY SERVICES 
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MEDICAL/DENTAL MALPRACTICE EXPERTS 


STAT STAT AFFIDAVIT SERVICE - ALL SPECIALTIES 


+ GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE: An in-depth evaluation to 
ascertain and define causation, liability and breaches in standards of care. 
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Here to serve you.... 


Suppliers to the legal profession whose advertisements 
appear in this issue of the Journal not only help 
underwrite the costs of this publication but are ready to 
supply lawyers with their practice and personal needs. 


When you need a product or service, consult these 
companies and individuals first. 
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SEARCHING 
FOR 
CO-COUNSEL ... ? 


Consult the Attorney 
Biographical Section of 
the 1993 Florida Bar 
Journal directory. 


For more information 
contact Javier Cano at 
(904)561-5601. 
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fictitious name registration 
you need give CIS call. 


CIS has made fictitious name 
registration an easy affair. 

It’s as easy as signing your name. 

Since January 1, 1991 the State of 
Florida requires all fictitious names to be 
registered and recorded with the Secretary 
of State’s office. 

Our Fictitious Name Division will 
assist you in preparing and recording 
your completed application. We have 
established a statewide publishing 


Fictitious Name Division 


CORPORATION 
INFORMATION 
SERVICES, INC 


network and will place your fictitious 
name notice in any of the 67 counties. 
With our exclusive tickler file we will 
notify you in five years when it’s time 
to renew and what is required. 

All we need is your Jobn Hancock. 

For answers to your fictitious name 
questions, drop us a line or call us toll 
free at 1-800-342-8086. 

Let CIS register your fictitious name. 


w 1201 Hays Street m Tallahassee, Florida 32301 


Affiliated with Corporation Service Company 
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THE BREAKTHROUGH THAT MAKES WESTLAW’ 
THE FIRST RESEARCH SERVICE TO UNDERSTAND PLAIN ENGLISH. 


If computer language seems like hiero- 
glyphics to you, then do your research in 
plain English on WESTLAW. 

Because WESTLAW has broken the 
Boolean computer language barrier with 
WIN®* The technological breakthrough that 
makes your research faster and easier than 
ever before. 

Just describe your issue in a simple sen- 
tence and WESTLAW automatically searches 
through millions of documents for you. 


It’s so simple, even inexperienced users 
are getting great results the first time. 
Compare a search request in the Boolean lan- 
guage with the same request using WIN in 
plain English and you'll see what we mean. 


Here’s a Boolean query with terms 

and connectors: oy 
manufacturer /s disclos! /s side-effect /s drug 
Here’s the same search with WIN in 
plain English: 

Must a manufacturer disclose the side effects 
of a drug? 


No wonder lawyers are calling WIN 
“remarkable” and “incredibly accurate... 18 of 
20 cases WIN found were right on point.” 

Combined with West’s exclusive head- 
notes, timesaving synopses and key number 
system, WIN is further proof that WESTLAW 
really does give you more ways to win. 

Call 1-800-328-9352 now for more 


information. 


NESTLAW 


More ways to win 
3-9721-6/11-93 
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